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IN THE DISTRICT COURT OF THE UNITED STATES. 


DISTRICT OF OHIO. 
AT CHAMBERS, 


Bicxnett & Jenxins v. Topp ET AL. 
(REPORTED BY MR, JUSTICE McLEAN.] 


T nx right to construct a patented machine is distinct from the right to use it. 

The right to use necessarily implies the right to repair, and also a right to purchase 
a machine, when the one in use is destroyed or too much worne for use. 

A patentee may reserve to himself the right to prosecute for piracies, within .a dis- 
trict where the right of use is conveyed ; but, if he shall afterwards clearly divest 
himself of that right, by conveying all his interest in the patent, within the par- 
ticular district, the person who owns the right within the district may prosecute 
for piracies. 

It would be unreasonable, under such circumstances, to call upon the patentee to 
prosecute. 

If, in the various transfers made, it may be doubtful whether an action at law can be 
maintained, it affords a ground for the exercise of a chancery jurisdiction. 





Mr. Coffin for complainants. 
Mr. Norton for defendants. 


OPINION OF JUDGE McLEAN. 


Tuis is an application for an injunction. On the 21st April, 
1846, Wilson, the assignee of Woodworth’s patent for a planing ma- 
chine, entered into a contract with Bicknell & Jenkins, and on cer- 
tain conditions expressed, conveyed to them the “exclusive right to 
make, use and vend to others to construct and use, during the full 
term of said letters patent, from this day until the 27th day of De- 
cember, 1856, machines for planing, tongueing and grooving boards, 
upon the principle, plan and description of the said renewed patent 
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and amended specifications, within the territory of Hamilton county, 
in the State of Ohio, and so much of the adjacent territory in the 
State of Kentucky as lies along and adjoining to said Hamilton 
county, and within five miles of the Ohio river,” subject to the fol- 
lowing restrictions: First—Hudson and Hughes had purchased a 
right of Wilson to make and vend to others one machine only, within 
the city of Cincinnati. Second—That he had executed several 
licenses to persons to use machines within the county of Hamilton, 
on condition that the licensees shall pay fifty cents per one thousand 
feet, to be renewed in a certain event, securing one dollar and twenty- 
five cents for every thousand feet of lumber passing through the 
machine, &c.; and the said Wilson retains the right to license other 
machines within the territory, so that the aggregate machines within 
the territory do not exceed thirteen. Third—That the said Bicknell 
and Jenkins shall not erect for use, use or directly or indirectly au- 
thorize to be used within the said territory any machines until the 
number is or shall be reduced to eight: and when any right of any 
person to use any of the said thirteen machines shall cease, Bicknell 
and Jenkins shal! not put in operation a machine or machines in lieu 
thereof until the whole number of machines in operation in said ter- 
ritory shall be reduced below eight; and when so reduced the number 
of machines shall be kept at eight.” 

Sixthly—Wilson agrees, on due notice, to institute and prose- 
cute all actions necessary to secure the monopoly granted by the said 
patent, within the said territory, at his own expense; and expressly 
reserves to himself all damages which may occur within said terri- 
tory; and also an exclusive right to prosecute for piracies therein, and 
if the business shall be so interfered with by piracies as to affect 
seriously the benefit of the business, then a reasonable deduction from 
the amount to be paid shall be deducted on that account and allowed 
to the proper parties.” 

These are the only conditions necessary to be considered, in decid- 
ing the present application. 

Under this contract, Bicknell and Jenkins have a right to make for 
use, within the district specified, the planing machine, under the re- 
strictions named; and they have also a right to all the receipts under 
the thirteen licenses granted,’they paying to Wilson the sum stipu- 
lated. 

The right to make a machine is distinct from that of using it; and 
these rights have been treated,as distinct by the parties to the con- 
tract. This is clear from the words of the contract, and especially 
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from that part of it which reserves the right to Hudson and Hughes 
to make a machine, which had been granted to them by Wilson. 

Bicknell and Jenkins were bound not to make machines for use in 
the territory designated, until the whole number was reduced to 
eight; and when so reduced the number was not to be increased. 
But how were they to be reduced? The contract declares that 
‘when any right of any person to use any of the thirteen machines 
shall cease, Bicknell and Jenkins shall not put in operation a ma- 
chine or machines in lieu thereof, until the whole number shall be 
reduced to eight.”” Now the right to use such machines could only 
cease in one of two ways. First, by a voluntary abandonment; or 
secondly, by a refusal to render an account of the work done, and a 
failure to pay over the compensation or rents as they became due. 
There is no statement in the bill that either of these contingencies 
has occurred, in regard to any of the thirteen licenses. It is clear 
then the right to make for use within the district is vested in Bick- 
nell and Jenkins, with the exception only in behalf of Hudson and 
Hughes, who have the right to construct one machine. 

Many, if not all of the thirteen machines might become useless, 
and who has the power to replace them? It may be admitted that 
a licensee may repair his machine, but he cannot construct one. He 
may have a right to purchase one, for the right of use necessarily 
implies the right of purchase; but the right to construct, as before 
remarked, is distinct from the right of use. 

The complainants allege that Hinkle, one of the defendants, 
claims to liave a license from Wilson, by which he asserts a right 
to make said machines within the territory described, and that the 
otlier defendants protect themselves under the same license. And 
the complainants aver that the license of Hinkle is subservient to 
their contract, and is, consequently, subject to their right. That 
the defendants have no right under the license to construct a planing 
machine, and are limited to the right to use such machine. And 
an injunction is prayed. 

The license of Hinkle is dated some days after the date of the 
contract between the complainants and Wilson. The latter having 
conveyed to the complainants the right to construct machines for use 
in the district specified, he could convey no right subsequently to 
Hinkle to do the same thing. In the contract there was no reserva- 
tion in behalf of Hinkle, as in the case of Hudson and Hughes; 
although their right to build a machige was prior to the contract. 

An objection is made that the complainants have no right to main- 
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tain a suit against the defendants for piracy, Wilson having reserved 
in the contract an exclusive right to prosecute for piracies, on 
notice, &c. 

On the 2d of July, 1849, Wilson, for a valuable consideration, 
‘‘assigned to Elisha Bloomer all his right, title and interest, in said 
patent, within the district described.”? Prior to this, Bicknell had 
assigned to Bloomer one half of his contract made with Wilson, in 
conjunction with Jenkins. But afterwards, on the 1st September, 
1849, Bloomer assigns to Bicknell, in consideration of the sum of 
three thousand dollars, ‘all his remainiag exclusive right to build 
the Woodworth planing machine, within the territory conveyed to 
the said Elisha Bloomer by Wilson,” &c. 


From the above, it appears that Wilson has become divested of 
all interest in the patent, within the territory described; and that 
Bicknell, in relation to the contract with Wilson, by himself and 
Jenkins, has a right to claim his equal share of the benefits arising 
under that contract. Under such circumstances, it would be useless 
to give notice to Wilson to bring suit under the contract. He has 
now no interest in the matter, and of course should not prosecute. It 
is not doubted that a patentee or his assignee, in transferring a part of 
the patent, may reserve the right to prosecute for piracies. He is 
interested in the entire patent, and any suit for a violation of it may 
involve the validity of the right claimed. But this question arises 
under the contracts referred to. 


The bill in this case applies for an injunction, on the ground that 
the defendants have no pretense of right to construct the machine, and 
consequently that the act complained of violated that part of the 
patent right which was conveyed to the plaintiffs. This is the only 
ground on which the jurisdiction of this court can be sustained. I 
have entertained great doubts whether the plaintiffs have not an ade- 
quate remedy at law, and if so relief in chancery should not be given. 
And I am induced to sustain the jurisdiction principally on the 
ground that from the assignments and re-assignments, it may be 
doubtful whether an action at law can be brought so as to obtain 
relief for the injury complained of. The right, I think, is clearly in 
the complainant to construct the machines for planing plank, within 
the district specified, and the right is infringed by either of the lessees 
making for themselves or others a machine. An injunction is allowed 
as prayed in the bill. 
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IN THE FOUNTAIN, INDIANA, CIRCUIT COURT. 


SEPTEMBER TERM, 1850. 


Stoan v. Scorr anp Kincore. 
[REPORTED BY MR. JUSTICE GOOKINS. ] 


Where goods are sold to be taken from a bulk of the same commodity, what will 
amount toa delivery. The agreement of parties, that the goods shall remain at 
the risk of one of them, does not change the rule of law as to the transfer of title. 
Where the goods were to be partly paid for by cancelling the vendor’s own note, 
held by the vendee, that is such part payment as to take the case out of the statute 
of frauds, in relation to the sale of goods, although the note is not actually sur- 
rendered. 


Tuts was an action of Replevin, in which the plaintiff claimed 
2500 bushels of corn. Kingore suffered default, and Scott pleaded 
property in himself, upon which issue was joined. 

Messrs. Tyler, Lyons ¢- Chandler for the plaintiff. 

Messrs. Lane, Wilson, Brier g- Voorhies, for defendant Scott. 

The material facts which appeared in evidence were, that, on the 
29th December, 1849, Kingore had a quantity of corn contained in 
nine cribs, on Scott’s farm, whose tenant he was. On that day, 
Sloan’s agent made a verbal contract with Kingore for the purchase 
of 2500 bushels, at 21 cents per bushel. The corn in the cribs 
was designated, and Kingore said they contained 2500 bushels, 
which Sloan’s agent said he did not believe. And it was agreed 
that if the contents of the cribs, when measured, did not amount to 
2500 bushels, the deficiency was to be made up out of other corn in 
Kingore’s barn. It was to be measured in the ear, a bushel and a 
half of ears to be reckoned a bushel of corn. Sloan at the time 
held some small notes against Kingore, which it was agreed were to 
be taken by Kingore in part payment for the corn, but they were 
not surrendered; and the balance was to be paid at a future time 
agreed upon. At the conclusion of the bargain, which was made 
at the cribs, Kingore told the agent he would be no longer responsi- 
ble for the corn (referring to that in the cribs) and that it must from 
that time be at his risk, to which he assented, and he employed 
Kingore to take care of it, to save it from loss or damage, for which 
he agreed to pay him what his trouble was worth. The corn was 
never measured, nor did it appear in evidence whether the cribs con- 
tained more or less than 2500 bushels. 

On the 20th of February following, Kingore sold the corn con- 
tained in six of the same cribs, to Scott. It was not measured, but 
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was estimated by them at 1600 bushels, and Scott agreed to take it 
at that estimate, at 25 cents per bushel, and paid Kingore in full for 
it, principally in rent of the farm, and took from Kingore a bill of 
the purchase, receipted by Kingore. This was the corn in contro- 
versy. 

The evidence having been summed up, by Messrs. Tyler & 
Lyons for the plaintiff, and Messrs. Lane & Brier for the defend- 
ant Scott, the Court charged the jury as follows: 

This is an action of Replevin, brought by Sloan against Scott 
& Kingore for a quantity of corn. Kingore having suffered default 
has admitted the plaintiff’s right of action, as stated in the declara- 
tion, and in respect to him, you have only to inquire what damages 
the plaintiff has sustained by the detention of the property in ques- 
tion. Inthis inquiry, you will be governed by the proof, if there is 
any before you on that subject. In the absence of proof, you will 
assess them at a nominal sum, unless you should find for the defend- 
ant Scott, on the issue made by him; in which case no damages 
are to be assessed, as your verdict will show that the plaintiff had 
no right-of action. 

Scott, by way of defense to this action, alleges that the corn in 
controversy is his own. ‘The plaintiff claims it also, and your ver- 
dict is to determine to which party it belongs. 

The plaintiff has given evidence which he insists shows a sale of 
the property by Kingore to himself, in December, 1849. Scott 
denies that there was a sale completed at that time, and sets up a 
purchase by himself in February following. No question is raised 
as to the sufficiency of the sale to Scott, provided the purchase by 
Sloan was invalid to pass the title, nor indeed is it material whether 
Scott has any title or not, for Sloan must recover, if at all, upon 
the strength of his own title, and not: upon the weakness of his 
adversary’s. 

The sale to Sloan is attacked, first, on the ground that it is sup- 
posed to be within the statute of frauds... That act provides, (Rev. 
Stat. Ind. 1843, p. 590, 3, 7,) that all sales of chattels of the value 
of fifty dollars or upwards shall be void unless there be some note 
or memorandum thereof in writing, or some part of the price paid, 
or some portion of the property delivered to the purchaser. A com- 
pliance with either of these provisions will take the case out of the 
operation of the statute. Although Sloan’s contract for the purchase 
of the corn was verbal, yet if it was agreed at the time that the 
amount of a note which Kingore then owed him should constitute a 
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part of the price of the corn, that was a sufficient payment to take 
the case out of the statute; although the note was not then delivered 
upto Kingore. ‘The agreement satisfied it, and Kingore could have 
successfully defended an action on the note. 

In regard to the delivery of the corn, no particular form of words 
was necessary, and any act by which Kingore surrendered the pos- 
session to Sloan, or his control over it, would be sufficient for that 
object. There are many kinds of property of which no manual 
delivery can be given, such as a ship at sea, a growing crop of corn, 
or articles of large bulk, not convenient to be removed, and this 
corn was of the latter description. 

It is further insisted on behalf of Scott, that there was no such 
designation or setting apart of the corn contracted for, as was neces- 
sary to transfer the title to Sloan. No difficulty would arise out of 
this part of the case, if it were a sale of a certain portion of a large 
quantity of the same commodity. The part sold to be ascertained 
by a subsequent weighing or measurement. Clearly, in such cases, 
no change of property is effected, until the part agreed to be sold is 
weighed or measured, and separated from the part urisold. It is not, 
however, every case in which a subsequent weighing or measuring 
is required, that leaves the contract incomplete to pass the title. 
For example, if the whole of a particular lot should be sold and 
delivered, a lot of wood for instance, at a certain price per cord, 
and it was afterwards to be measured merely to ascertain the amount 
to be paid, then, the title would pass before actual measurement. 
The case before us, however, is not one of this kind, and these 
examples are referred to merely to illustrate the rule we should lay 
down as applicable to the present case. 

The fact which chiefly distinguishes this case is, not that the corn 
in the cribs was sold at a certain price per bushel, and was after- 
wards to be measured to ascertain the amount to be paid for the lot; 
but Kingore sold and agreed to deliver to Sloan, by a subsepuent 
measurement, 2500 bushels of corn, at a certain price per bushel, to 
be taken from the cribs, if they contained so much, and if not, the 
residue was to be made up from other corn, in Kingore’s barn. The 
taking possession of the cribs by Sloan, under the circumstances, 
had not the effect to change the property. The contract was entire, 
and the condition that it was to be at Sloan’s risk was wholly 
inconsistent with Kingore’s obligation to make up the entire amount 
contracted for, to be ascertained by a subsequent measurement. 

The Court will therefore instruct the jury, that if, by the terms of 
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the contract between Sloan and Kingore, the latter agreed to sell and 
deliver to the former 2500 bushels of corn, at a specific price, and 
that at the time of so doing he designated the corn in a certain num- 
ber of cribs, and it was agreed that if the corn in those cribs did not 
amount to 2500 buskels upon a subsequent measurement, the defi- 
ciency was to be made up out of corn in Kingore’s barn, such con- 
tract, although complete in all other respects, did not transfer the title 
of the corn to Sloan, so as to enable him to maintain this suit. 

The plaintiff thereupon prayed the following instruction, viz: 

‘“‘If the jury believe from the evidence, that John Kingore, one of 
the defendants, sold and delivered to the plaintiff nine cribs of corn, 
the right of the property vested in the plaintiff, although it may have 
been necessary to measure the corn, in order to ascertain the amount 
to be paid for it.” 

This instruction was refused in the terms asked, but was given 
with this qualification : 

‘‘ But if it was a sale of 2500 bushels, and the contents of the 
cribs were to be measured, and the deficiency, if any, was to be 
made up out of corn in Kingore’s barn, then the property was not 
changed, but remained in Kingore.” 

The plaintiff also asked the following instructions, which were 
refused : 

‘The jury must be satisfied from the evidence, that there was not 
2500 bushels of corn in the nine cribs, sold and delivered by Kin- 
gore, one of the defendants, to the plaintiff, or the property vested in 
the plaintiff.” 

‘<If it appears from the evidence, or if the jury believe from the 
evidence, that the parties Sloan and Kingore intended, at the time of 
the contract, that the sale should be complete before weighing or 
measuring the corn sold by Kingore to Sloan, the property in the 
corn passed to the plaintiff without weighing or measuring, and the 
sale was complete.” 

Exceptions were taken to the instructions given and refused ; and a 
verdict having been returned for the defendant, the plaintiff obtained 
a rule upon the defendant to show cause why a new trial should not 
be granted; and assigned for reasons the giving and refusing of the 
foregoing instructions, and that the verdict was not sustained by the 
evidence. 

Previous to the argument of the motion for a new trial, the court 
suggested, for the consideration of counsel a question: whether by 
the delivery of the corn to him, under the circumstances, Sloan did 
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not acquire such a special property in it as would enable him to 
maintain this action, although he might not have been liable to Kin- 
gore, as for goods sold and delivered. 

Messrs. Tyler, Lyons g Chandler for the plaintiffs. Here was 
a sale and delivery by the vendor, and an acceptance by the vendee, 
which is sufficient to vest the title in the latter, 2 Kent’s Com. 502, 
504; Magee v. Billingsby, 3 Alabama Rep. 679. Cited in Kinne’s 
Comp. for 1844, p. 466. It was a sale of the contents of the nine 
cribs, and the parties intended to pass the title. This question 
should have been left to the jury. There is no difference between a 
sale and delivery which takes the case out of the statute of frauds 
and that which will enable the vendor to sue for the price. Smith’s 
Mercantile Law, 490. At least, upon the question suggested by the 
court, by the delivery Sloan had a special property in the corn, 
which is sufficient to maintain this action. 2 Wheaton’s Selwyn, 
1208. 3 Stephen’s Nisi Prius, 2703. 

Messrs. Lane, Brice g¢ Wilson, contra. It is a general rule, 
applicable to the sale of chattels, when sold by weight or measure, 
that while any thing remains to be done to complete the sale, the 
property is not changed. 2 Kent’s Com. 496; Chitty on Con. 376; 
1 Smith’s Ind. Reps. 261. This was not a sale of nine cribs of 
corn, but of 2500 bushels. Nothing short of that would have satis- 
fied the contract, whether the cribs contained more or less. The 
intention of the parties cannot affect the case, unless that intention is con- 
sistent with the acts done and to be done. In regard to the question of 
bailment, doubtless one having a special property in goods may main- 
tain this action against a wrong-doer, but not against the general owner. 

By tue courr. In reflecting upon the case after the verdict, it 
occurred to us that there might be something in the question of a 
special property in the plaintiff; but upon further consideration, we 
are satisfied that the true question is, whether the title to the corn 
passed to the vendee. If it did not, his action must fail. This 
question was not suggested on the trial, and was not put to the jury. 
Of course, there was no misdirection on that subject. 

The instruction given by the court, and that given with a qualifica- 
tion on the part of the plaintiff, it is conceived, put the case on the 
true grounds. It is insisted for the plaintiff, that there was, by the 
terms of the contract, a sale of the property: but the contract must 
be construed with reference to all that was to be done. The terms 
used by the parties were certainly not stronger than those of the writ- 


ten contract in McDonald v. Hewett, 15 Johns. 349, which pur- 
2 
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ported to be a sale of timber to be afterwards delivered. It was 
regarded as an executory contract, and was held not to pass the title, 
although the contract embraced the whole of a specified lot, then 
lying on the bank of the Hudson river. The rule that while any 
thing remains to be done by the parties, such as weighing, measuring, 
etc, before the sale can be considered as complete is laid down as 
strongly, at least, as by the court in this case, in the cases of Ward 
v. Shaw, 7 Wendell, 406, and Crawford v. Smith,'7 Dana, 59-61. 
The former was a sale and delivery of cattle to a butcher to be 
slaughtered, and weighed, and to be paid for at a certain price per 
pound. It was held that the possession of the vendee was a qualified 
possession, subject to the other terms of the contract, and that the 
vendor’s property was not divested, until they were slaughtered, 
weighed and paid for, In Crawford v. Smith, a merchant had sold 
out his stock of goods, to be paid for at a certain per cent. on cost, 
and the expense of carriage. The vendor and purchaser had invoiced 
and set apart a portion of the goods, when a thief broke in and stole 
a part of the remainder of the stock. It was held that the invoicing 
and setting apart, changed the property pro tanto, unless it was 
necessary to weigh them to ascertain the cost of carriage. In both 
of these cases, the delivery was more clearly defined than in the 
case under consideration. In the case of Magee v. Billingsby, 3 
Alabama Rep. 679, there was a sale of the plaintiff’s entire crop of 
cotton, en bloc, at a specified price per weight, the subsequent 
weighing to ascertain the quantity. That is within the rule laid 
down by the court, in this case, as illustrated by the example of the 
sale of a lot of wood; and is conformable to the principle stated in 
the first instruction prayed by the plaintiff, which would have been 
given without qualification, had the proof been of a sale of the nine 
cribs, and not of 2500 bushels. 

In regard to the second instruction prayed by the plaintiff, it is 
sufficient to observe, that there was no proof whether the cribs con- 
tained precisely the quantity contracted for, or more or less. If 
there were more, the contract did not embrace the overplus, and it 
would be directly within the case of Murphy v. The State, Smith’s 
Ind. Rep. 261. If any inference can be drawn, as to quantity, from 
the terms of the contract, it is that there was less, but this was to be 
ascertained by a subsequent measurement. 

The third instruction asked by the plaintiff might be correct, in a 
case to which the principle contained in it would be applicable. 
Such a case would probably be the one supposed in the plaintiff’s 
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first instruction, as unqualified by the court. The intention of the 
parties in such a case would be in correspondence with their acts; 
but the established rules of law cannot be made to vary so as to 
accommodate themselves to the intentions of the parties, in opposi- 
tion to their acts. Doubtless, in nine cases of ten, where there is a 
sale of a less quantity ex a greater there is an intention to change the 
property; but it is clear that such intention is unavailing, if incon- 
sistent with the whole case as proved. The court ought not to have 
instructed the jury upon an abstract principle of law, not applicable 
to the case, although the principle was correct in itself. 

The position that such a contract as is sufficient against the statute 
of frauds, is good to pass the title, can not be sustained. No one 
doubts that a written executory contract, is not within the statute, 
and it is equally clear, that it does not change the property in cases 
like the present. 

Rule discharged. 


The plaintiff tendered a bill of exceptions, for the purpose of 
bringing the case before the Supreme Court. 





REVIEW OF SUSMPHERD VY: WILLIS, 19 OHIO REP. 142. 


“A verdict and judgment for the erection of a nuisance, are not conclusive evidence 
of the plaintiff’s right to recover in a subsequent action between the same parties 
for the continuance of the same nuisance.” 


Sucu is the abstract of this case; and, in the language in which 
it is expressed, I deny it to be law. There are, and may be cases, 
where the first verdict and judgment are conclusive of the plaintiff’s 
right to recover; and it is because such cases do exist, that I notice 
the bungling report, er rather mis-report, of this case. Had the 
reporter given an abstract of the argument of the plaintiff’s counsel, 
the true point decided would have been apparent to the most careless 
reader ; but the reporter has neglected this part of his duty, and then 
has not remedied this neglect by taking care to state the true point 
raised, and which alone could have been decided. Judge Hitch- 
cock, in his opinion, fai:s also to state the true point; and in fact 
misstates the record in the case. Here is the reporter’s statement of 
the case: 
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‘¢ The plaintiff also produced in evidence the record of a judg- 
ment rendered in a case between the same parties, in which the 
plaintiff had recovered of the defendant for the same nuisance, and 
court charged the jury that the verdict and recovery, in that case, 
were conclusive as to the plaintiff’s right to recover in this. To 
this charge of the court, the defendant excepted.”” Ifthe above were 
the whole facts stated in the bill of exceptions, then the court below, 
and the lawyers in the case, must have been as ignorant as the re- 
porter has been negligent. 

Judge Hitchcock also uses the following language: ‘The court, 
without leaving to the jury to inquire whether there had been any 
change, assumed that there had been none,” &c. 

Now then for the case really presented by the bill of exceptions. 
The first action was for damages accruing from the erection of the 
dam and the flowing back of the water; 1st. on hissaw mill; 2nd. 
on his ford; 3d. on his land. ‘These damages could only be recov- 
ered up to the commencement of that suit. The plea in this action 
was not guilty. The second action was brought to recover dam- 
ages occasioned by a continuation of the same dam to the same 
mill, ford and land, for the time between the commencement of the 
first and second actions. The plea, in this case, was also not guilty. 
The bill of exceptions expressly, stated that the dam, during the time 
embraced in the second action, was precisely in the same condition 
as it was during the time covered by the first action. Such was the 
state of facts disclosed in the record. 

The reporter omits to state what was the isswe upon which the 
first action was tried; a most material fact, as will be seen in the 
sequel. He also neglects to state another fact, equally material, 
and without which there was no question presented by the record ; 
the fact that the dam was in the same condition during the time 
covered in the second action, that it was during the time covered by 
the first. Judge Hitchcock is therefore mistaken, when he says that 
the judge assumed the province of the jury. He did no such thing; 
and the record showed that fact: since it expressly stated, that it 
was admitted that the condition of the dam was the same. This 
being admitted, the only question left was one of law; and that the 
court decided, and decided it without being guilty of the gross blun- 
der attributed to them by Judge Hitchcock. 

Then what was the real question presented upon this record? 

1. It was not whether a second suit could be maintained for the 
same cause of action. No one claimed this. These suits were for 
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different causes of actions; the damages recovered in the first suit 
were not the damages sued for in the last one. Hence no question 
as to the right to maintain a second suit for the same cause of action 
was raised, and if it had been, the law is too well settled for even 
the judges of the Ohio Common Pleas to mistake it. 


2. The first record was offered to show that a fact had been found 
by the first verdict, which must also be found in the second; and it 
was claimed that the finding of this fact in the first verdict con- 
cluded the parties as to that fact on this trial. 


Since the two suits were not for the same cause of action, the par- 
ties could only be concluded by an estoppel of record. And the 
single inquiry was, whether under the decisions, this record was of 
such a character as could create an estoppel against either party. 


It was admitted by the counsel for the plaintiff in error, that, 
where any specific fact is put in issue on the record and found 
by the jury, the fact so found will conclude the parties in any other 
suit, where that same fact is drawn in controversy. If in this case, 
the defendant in the former suit had specially set up a right in him- 
self to erect and keep up his dam, and that issue had been found 
against him ; then, under the authorities, he would have been estopped 
on the second trial from again litigating this right so found against 
him, as would then appear by the record. The cases are uniform on 
this point. See Cutram v. Morewood, 3 East’s Rep. 353; Many 
v. Harris, 2 Johnson’s R. 24; Rymer v. Atwater, 4 Day’s R. 431; 
Whittemore v. Shaw, 5 New Hampshire R. 393; Arnold v. Ar- 
nold, 17 Pickering’s Rep. 9; Dame v. Wingate, 12 New Hamp- 
shire R. 291. 


The real point in dispute, then, was whether, where, in the first 
action the general issue alone being pleaded, and no specific question 
of title being made on the record, such a record could create an estop- 
pel. It was insisted that an estoppel of record must appear from the 
record, and could not be helped out by parol evidence; and that, in 
cases like the present, while the first record was competent evidence 
to go to the jury, it did not conclude the jury, any more than other 
evidence, from finding the truth as it appeared tothem. It was also 
insisted that such was the result of the authorities. Standish v. 
Parker, 2 Pickerings’s Rep. 20; 3 Pickering’s R. 288; Parker v. 
Standish, 18 Pickering’s R. 564; Kent v. Gerrish, 8 Blackf. Rep. 
175; 4 Gill & John. 345; 4 Day’s R. 274; 4 Conn. R. 276; 2 
Penna. R. 492; 3 Phillips’ Evidence, by Cowen, 844. 
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This was the point presented to, and decided by, the court. Hence 
the abstract should be changed to the following: 

‘‘ In case, for the continuance of a nuisance, a verdict and judgment 
on the general issue, in a former action between the same parties, 
for the same obstruction or nuisance, is admissible, though not con- 
clusive, evidence to show the plaintiff’s right to recover.” 

This case has already been cited as an authority against the doc- 
trine of estoppel in any form, even in cases where the title is directly 
put in issue by appropriate pleading. It is for this reason, that I have 
called attention to the carelessness of the reporter in not stating the 
true facts in the case, and thus leaving the decision open to miscon- 
struction. It would have seemed that in a case like this, depending 
exclusively upon precedent and authority, the reporter should at least 
have stated the points made by counsel, and the authorities cited. As 
the case is now reported, not an authority is cited; and the judge 
would seem to base his decision upon the practice in Ohio, which 
practice one would be led to infer was peculiar to this State; whereas 
in truth the decision is in conformity to the current of decisions, both 
in the United States and England. N. 





IN THE CIRCUIT COURT OF THE UNITED STATES. 
FOR THE NORTHERN DISTRICT OF NEW YORK. 


BEFORE THE HON. ALFRED CONKELING. 
Ex parte Joun Davis. 


APPLICATION FOR WRIT OF HABEAS CORPUS. 


The 10th Section of the Act of Congress of September 18, 1850, respecting fugitives 
from justice and persons escaping from the service of their masters, provides that 
proof of the party’s owing the service may be made ez parte in the State from 
which he fled. Held, that the provision is prospective, and does not apply to 
cases arising before the passage of the law. 


On the 17th of August, 1851, an application was made to Judge 
Conkling, in behalf of the petitioner, for a writ of Habeas Corpus 
ad subjiciendum, to be directed to Mr. George B. Gates, one of the 
Deputy Marshals of this district, in whose custody the petitioner was 
alleged to be, atthe city of Buffalo. The petition alleged that the 
petitioner was restrained of his liberty in the custody of the above 








Ex parte Davis. 15 


mentioned officer, under pretense that he was a fugitive from labor, 
and in virtue of a warrant, a copy of which is annexed to the peti- 
tion: wherefore he prayed a writ of Habeas Corpus to discharge him 
from custody, on the ground that, as he was advised by his counsel and 
believed, his imprisonment was illegal, that he was a free man, and 
that the Commissioner by whom the warrant was issued, had no 
jurisdiction to issue the same. Annexed to the petition was the 
copy of the warrant by H. K. Smith, Esq., a Commissioner of the 
Circuit Court of the United Sates, purporting to have been granted 
on the application of Benjamin S. Rust, the duly authorized agent 
of George J. Moore, of Louisville, inthe State of Kentucky, alleg- 
ing that the petitioner owed labor and service to the said Moore, 
and that he was a fugitive therefrom. By an endorsement on the 
warrant, it appeared that the same had been executed and returned, 
and that the Deputy Marshal had the petitioner in custody in virtne 


thereof. 
The petition contained no allegation of irregularity in the proceed- 


ings before the Commissioners, nor was it alleged in the petition, or 
by the counsel for the petitioner, that there was any insuffiiciency 
in the warrant apparent upon its face. 

The application was denied by the Judge, on the ground of want 
of probable cause, it being as he stated, a settled rule both in Eng- 
land and, in the absence of any statute injunction to the contrary, in 
this country, also, that the writ of habeas corpus was not grantable 
of mere course, nor without probable cause shown. It was an extra- 
ordinary remedy for unlawful restraint of personal liberty, and no 
Court or Judge had authority to allow it, except in cases appa- 
rently of this nature. It was not enough for the petitioner to allege 
in general terms that his confinement was illegal; he was required 
to show that it probably was so in fact. In the case before him, 
conceding the validity of the statute under which the Commissioner 
had acted, not only had the petitioner failed to fulfill this require- 
ment, but, on the contrary, it expressly appeared that the Commis- 
sioner in causing his arrest and detention, had only discharged an 
imperative duty enjoined upon him by law; and with regard to the 
Act, the Judge said he did not consider himself at liberty to treat its 
constitutionality as any longer an open question. Nearly a year 
had elapsed since it received the sanction of the two Houses of 
Congress, and, in accordance with the official opinion of the Attor- 
ney General of the United States, the approval of the President. 
No act of the National Government had ever more strongly arrested 
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the attention of the American people, or been more closely scruti- 
nized. It had beeh repeatedly brought under discussion and consid- 
eration before the Judges and judicial tribunals of the country, both 
State and National, and in every instance its constitutionality has 
been unequivocally asserted and maintained. Among those by 
whom this opinion has either directly or indirectly been declared, 
are, at least, three of the Judges of the Supreme Court of the Unit- 
ed States, all of whom, moreover, are citizens of States in which 
slavery does not exist. Under these circusmtances, Judge Conkling 
said, it was in his judgment, wholly unnecessary, and would be 
scarcely decorous, for him to enter upon the examination of the 
question at all. At an earlier period it would have been his duty 
to do so, and to be governed by his own independent conclusions: 
and the duty, he should not, for a moment, have hesitated to per- 
form. 

The motion for a habeas corpus having for these reasons been 
denied, a second petition was presented, on the 19th instant, on 
which the motion was renewed. The petitioner states that he is 
still restrained of his liberty, in the custody of Mr. Gates, the De- 
puty Marshal: and that after his arrest, in virtue of the warrant 
mentioned in his first petition, having been brought before the said 
Commissioner, he, the said Commissioner, made out a certificate, 
directing the petitioner to be taken to the State of Kentucky, whence, 
as it was alleged, he had escaped and where he still owed service. 
The petitioner further alleges that he is advised by counsel.-and 
verily believes, the proceedings before the Commissioner are null 
and void, for want of jurisdiction in the said Commissioner to make 
the said certificate, because there was no evidence before him, that 
he, the petitioner, was a slave, but that on the contrary, the proof, 
as the petitioner was further advertised, established his freedom : 
that the said proceedings were founded upon an alleged record of the 
County Court of Jefferson County, in the State of Kentucky, which 
record is not exemplified under the seal of the said Court, in pursu- 
ance of the act of Congress in such case made and provided: where- 
fore, as the petitioner is further advised, the said pretended record is 
void and the Commissioner acquired no jurisdiction under the same : 
that there was not other proof before the Commissioner, aside from 
such pretended record, that the petitioner owed service to the claim- 
ent Moore, but on the contrary, there was proof that the claimant 
brought and permitted the petitioner to come to Cincinnati, in the 
State of Ohio, whereby, as he is further advised and believes, he 
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acquired his freedom. And the petitioner further states, that, to the 
best of his knowledge and belief, there was not before the Commis- 
sioner any evidence, except the same pretended record of the fact of 
his escape from Kentucky: and, lastly, that to the best of his know- 
ledge and belief, he is not detained for any other cause. 

The petition for reasons stated in the the affidavit, is verified by 
the oath of Mr. Love, acting as the counsel of the petitioner. 

On this petition Judge Conkling granted an order nisi returnable 
on the 26th day of August. On that and the following day the 
case was ably argued by Mr. Talcott for the petitioner, and Mr. 
Foster for the claimant. P 

In opposition to the rule, the counsel for the claimant read an affi- 
davit made by Mr. Gates, the Deputy Marshal, setting forth the 
proceedings before the Commissioner, and incorporating the certifi- 
cate granted by him. Appended to the certificate as forming a part 
thereof, was the petition of the claimant’s agent and attorney, and 
the power of attorney under which he acted ; the warrant of arrest ; 
the transcript of a record of the County Court of Jefferson, in the 
State of Kentucky, authenticated by the attestation of the Clerk, 
and an impression of the seal of the Court thereon, stating it had 
been proved to the satisfaction of that Court by the affidavits of two 
therein named, that the petitioner owed service to the claimant, and 
that he had, on or about the 25th day of August, 1850, escaped 
therefrom into the State of Ohio, which record was referred to, in 
the certificate, as the evidence by which the facts therein stated were 
established by the Commissioner: and the affidavit of the agent of 
his apprehension of a rescue. At the close of the argument, on 
Wednesday, the 27th of August, Judge Conkling said he did not 
believe he should be able to decide the case before the morning of 
the second day thereafter, but that he should endeavor to do it at 
that time, which he accordingly did by delivering the following 
judgment : 

Conxuine J.—An order nisi having been granted by me several 
days ago, for a writ of habeas corpus ad subjiciendum to bring 
before me the body of John Davis, for the purpose of inquiring into 
the legality of his confinement in the custody of one of the Deputy 
Marshals of this District, and the case having been fully argued by 
counsel and considered by me, I am now to declare my opinion of 
the law thereupon. 

The case is one in its nature calculated, as we know by recent 
experience, to arouse the passions and prejudices of men in this part 
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of the Union; and this tendency, in the present instance, has been 
unhappily inflamed by an extraordinary incident reported to have 
attended the original arrest of the petitioner. But the circumstances 
to which I have alluded, however deplorable, it is scarcely neces- 
sary to observe, can have no legitimate influence whatever upon the 
decision of the question before me, and are to be remembered, if at 
all, only for the purpose of inspiring a deeper sense of judicial duty, 
and the greater caution in its discharge. Ifthe prisoner is entitled 
by law to the privilege of the writ of habeas corpus, it must be 
awarded ; if not, it must be withheld; and in neither event can the 
result afford any just ground for dissatisfaction, still less any apology 
for the indulgence of a spirit of insubordination to the laws of the 
land. It is proper at the outset to observe, that, as I hoped and 
expected, when the order nist was made, the merits of the case are 
now as fully before me as they could be on the return of a writ of 
habeas corpus, should one be granted. The real question to be 
decided therefore is, whether the pititioner is entitled to his discharge : 
for it is an obvious, as well as an established rule, that when, upon 
an application for a habeas corpus, it appears that it would be fruit- 
less to the petitioner if allowed, it is not to be granted. 

Before proceeding to an examination of the merits of this applica- 
tion, it may not be amiss to avert to the source of the power which 
[ am called upon to exercise. The government of the United States 
is one of expressly delegated powers, and its functionaries can exer- 
cise no authority except such as, either in terms or by reasonable 
intendment, has been conferred by the Constitntion, or by laws pass- 
ed in accordance therewith. To guard against possible restrictions 
of the habeas corpus, it was deemed expedient, by an express provi- 
sion of the Constitution, to forbid its suspension unless when, in case 
of rebellion or invasion, the public safety might require it. With 
this exception it was left, as one of the elements or incidents of the 
judicial power, to be regulated by law; and in order to give it vitality 
it was necessary for Congress to confer the power to grant it, and to 
designate the functionaries by whom this power should be exercised. 
This was done by the 14th section of the Judicial Act of 1789, which, 
as it has been authoritively interpreted, invests all the Courts of the 
United States, and the several Judges thereof, with the power to 
issue this writ ‘‘for the purpose of inquiring into the cause of com- 
mitment.” The act does not prescribe the cases in which this form 
of remedy may be resorted to, nor does it define the power of the 
Court or Judge in cases where it lies. Recourse for these purposes 
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must therefore be had to the Common Law, and especially -to the 
celebrated Habeas Corpus Act of 31 Charles II. designed to cor- 
rect and effectually to guard againt the scandalous evasions and abuses 
by which the practical efficacy of the writ of Habeas Corpus had 
become in a great deal destroyed during the arbitrary reign of the 
Stewarts. 3 Black. Comm. 120—138: ex parte Bollman & Swart- 
wout, 4 Cranch’s R. 75, (2 Condens. R. 33): ex parte Watkins, 
3 Peter’s R. 193, 201, 202. 

(His Honor examined at length the authorities cited at the argu- 
ment, and especially the cases ex parte Kearney, 7 Wheat. R. 38: 
and ex parte Watkins, 3 Peters’s R. 193: ‘the latter being mainly 
relied on by the counsel for the claimant,’ and which establish the 
principle that when, by a Court of competent jurisdiction, a judg- 
ment in its nature final, has once been pronounced, it cannot be 
reviewed on Habeas Corpus: he then proceeded as follows: 

It is upon this principle that the claimant relies, and the question 
is, whether or not it furnishes the rule of decision for the present case. 

For the purpose of determining this question, it is proper to exam- 
ine into the nature of the adjudication which it is proposed to bring 
under review. The adjudication was made by one of the Commis- 
sioners of the United States for this judicial district. The office of 
Commissioner was created by an act of Congress passed in 1812, by 
which the several Circuit Courts were authorized to appoint suitable 
persons to take acknowledgments of bail and affidavits, in civil causes 
pending in such courts; and by an act passed a few years later, the 
persons so appointed were authorized to perform the like services in 
the District Courts. By the latter act and other acts subsequently 
passed, other powers were successively conferred upon these officers ; 
and lastly, by the first section of the act of September 18, 1850, 
known as the fugitive slave act, they are authorized and required to 
exercise and discharge all the powers and duties conferred by this 
act.” The fourth section further declares that the Commissioners 
‘¢shall have concurrent jurisdiction with the Judges of the Circuit 
and District Courts of the United States, in their respective circuits 
and districts.”” By the sixth section it is also enacted that the certi- 
ficates to be granted under the act ‘‘shall be conclusive of the right 
of the person in whose favor granted, to remove such fugitive to the 
State or Territory from which he escaped, and shall prevent all 
molestation of such person or persons by any process issued by any 
court, judge, magistrate, or other person whatsoever.” 

Now, whatever ground for doubt, if any, might have existed, 
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independently of this enactment, concerning the legal force and 
effect of these certificates, it may, I think, be safely assumed that it 
was intended by Congress to place them, in this respect, substan- 
tially on the footing of judgments rendered by judicial tribunals, in 
cases within their jurisdiction. But, notwithstanding the wide scope 
of the doctrine laid down by the Supreme Court in the Watkins 
case, I am also of opinion, and indeed this was distinctly admitted 
by the learned and able counsel who appeared for the complainant, 
that this conclusive effect can be ascribed to a certificate only when 
it appears on its face that it was granted, or, at least, according to 
some reasonable interpretation of its language, might have been 
granted, in conformity with the act, and in pursuance of the authority 
thereby conferred. Unquestionably it should appear to have been 
granted by a person having power to grant it, and proceeding in a 
manner warranted by the act. It is only to such certificates that 
the principle of law relied on by the counsel for the claimant can be 
applied, and such only can Congress be presumed to have had in 
view. I regret that the circumstances of the case, and my own 
indispensable engagements, requiring my immediate departure to a 
remote part of the district, preclude me from fortifying and eluci- 
dating this proposition, and reconciling it with the case Ex parte 
Watkins, by a reference to authorities. But I shall assume it as 
unquestionable. The counsel for the petitioner denies that the cer- 
tificate now in question is of this character. 

One of the objections to its sufficiency is, that the person by whom 
it was granted is therein described as ‘‘a Commissioner appointed 
by the Second Circuit Court,” and as ‘‘ Commissioner appointed by 
the Circuit Court for the Second Circuit,’? when in truth there is no 
such court, and of course, no such Commissioner. The objection 
is true in point of fact, and if there was not another, of a more 
serious nature, this would, at least, require consideration. But it is 
further objected, that the case of the petitioner is not embraced by 
the act, or rather by that part of it under which the proceeding was 
entertained, and by which alone it could have been authorized. It 
is due to the highly respectable gentleman, by whom the certificate 
was granted, to observe, that this objection appears not to have been 
made before him, and probably it was not thought of by him, or, 
until afterwards, by the counsel for the petitioner. The claimant 
saw fit to avail himself of the tenth section of the act, by which the 
owner of a fugitive slave is permitted to make proof of the main 
facts of title and escape before a court of record, or some judge 
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thereof, in the State whence the escape was made, and having 
obtained a transcript of the record, which such court is required to 
make, of the matters so proved, to exhibit the same to the judge or 
commissioner to whom application shall be made, in the State where 
the fugitive shall be found, as conclusive evidence of the facts therein 
stated. Such a record was produced before the court in the present 
case, and is distinctly stated in the certificate to have formed the 
basis of his action in the premises. It was suggested at the argu- 
ment, though apparently with no great confidence, that the Commis- 
sioner might by possibility have had other competent evidence 
before him; but I am clearly of opinion that no such supposition is 
admissible. 

There is not, in the papers before me, the slightest intimation to 
this effect, but on the contrary, the transcript is exclusively referred 
to throughout as the evidence by which the title of the claimant and 
the fact of escape were established. But the escape is also through- 
out alleged to have occurred “‘on or about the 25th day of August, 
1850,”” whereas the act was not passed until the 18th of September 
following; and it is upon these dates that the objection is founded. 
The language of the 18th section of the act is this: 

‘‘ And be it further enacted, That when any person held to 
labor or service, in any State or Territory, or in the District of 
Columbia, shall escape therefrom, the party to whom such service 
or labor is due, he, or his agent or attorney, may apply to any Court 
of Record therein, or judge thereof in vacation, and make satisfac- 
tory proof,” etc. 

Now it is insisted that this provision is clearly prospective, and 
therefore inapplicable to the case of an escape from labor or service 
occurring before the passage of the act; and such, I am constrained 
to say, appears to me to be the plain sense of the enactment. It 
was agreed by the counsel for the claimant that this being a remedial 
act, it is to be so construed as to suppress the mischief, and advance 
the remedy; and that if it can be reasonably inferred from its whole 
tenor, that the provision in question was designed to act retrospec- 
tively, it is to be so interpreted. But when the language of a statute 
is unambiguous, and leads to no absurdity or palpable injustice, it is 
to be interpreted according to its natural import. It may be conceded 
that the legislative intent imported by the words used, might have been 
more explicitly declared, by the addition, immediately after the word 
‘‘shall,”’ of the word hereafter, or of the words after the passage 
of this act; but it cannot, I think, be maintained that this intent is 
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not unequivocally expressed by the word “shall” alone. If I were 
permitted, however, to look beyond the terms of the provision itself, 
and to speculate upon its probable design, I am unable to perceive 
that the result would be varied. The only other part of this act 
specifically referred to by the counsel for the claimant, for the pur- 
pose of shedding light upon that under consideration, is the begin- 
ning of the sixth section, which provides for a different mode of 
establishing the facts of title and escape. 

The words here are: ‘* That if a person held to service or labor, 
in any State or Territory of the United States, has heretofore, or 
shall hereafter escape,” ete. The argument is, that it is manifest 
from this language that Congress intended to provide for cases of 
prior as well as subsequent escape. There can be no doubt of this, 
so far as the provisions of this section are concerned. But it is to 
be considered that the tenth section introduced a most important 
innovation upon the law as it was before the passage of the act. It 
authorizes an ex parte application to a court or judge, to be selected 
by the claimant, in the absence of, and without notice to the party to 
be affected by the proceedings, to determine questions of fact involv- 
ing his freedom or servitude for life, and declares the decisions of 
such court or judge to be full and conclusive evidence of the facts 
decided, and therefore binding upon the judgment and conscience of 
the court, judge or commissioner in any other State, before whom the 
alleged fugitive may be reclaimed. It is not my province to express 
any opinion upon the reasonableness of this great innovation. It 
must be conceded that there were not wanting strong and justifiable 
motives for this enactment, and it is sufficient for those whose duty 
it is to execute it, that Congress have seen fit to adopt it. 

But it may, I think, be well supposed, that in deference to the 
spirit of the great principle of natural justice and constitutional law, 
which forbids the enactment of ex post facto laws, it was intention- 
ally limited to cases of escape from servitude, thereafter to occur; 
and this inference, I am of opinion, is rather strengthened than 
weakened by the retro-active phraseology employed in the sixth sec- 
tion. The liability of this provision to abuse is too obvious to 
escape notice, and it is worthy of observation, that in the present 
case, as it appears by the record of the Kentucky court, instead of 
requiring the personal attendance of the witnesses of the claimant, 
the court saw fit, in the discharge of the grave and responsible duty 
imposed upon it by the act, to receive affidavits, and to act upon 
them alone, although the deponents are described as residents of the 
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city of Louisville, where the court was held. It may well be that 
these witnesses were credible persons, able from their own knowl- 
edge to attest to all the facts requisite fully to warrant the decisions 
of the court, and that a careful cross-examination would have elicited 
no other facts favorable to the petitioner; but conceding that the 
evidence before the court might lawfully be held by it to constitute 
the ‘satisfactory proof”? required by the act, the opposite course of 
procedure would, to say the least, have been more consonant with 
the established, and, as I had supposed, universally recognized prin- 
ciples of enlightened jurisprudence. Iam therefore also of opinion, 
that it is my duty to apply to this enactment the same rule of con- 
struction that is applicable to penal statutes. ‘It was,” says Pro- 
fessor Christian, ‘‘one of the laws of the twelve tables of Rome, 
that whenever there was a question between liberty and slavery, the 
presumption should be on the side of liberty. This excellent 
principle our law has adopted in the construction of penal statutes ; 
for whenever any ambiguity arises in a statute introducing a new 
penalty or punishment, the decision shall be on the side of lenity 
and mercy, or in favor of natural right and liberty; or, in other 
words, the decision shall be according to the strict letter in favor of 
the subject. And, though the judges in such cases may frequently 
raise and solve difficulties contrary to the intention of the legisla- 
ture, yet no further inconvenience can result than that the law 
remains as it was before the statute. And it is more consonant to 
principles of liberty, that the judge should acquit whom the legisla- 
tor intended to punish, than that he should punish whom the legis- 
lator intended to discharge with impunity.”—1 Blac. Comm. 88, 
note 19. 

The result of this examination then, is, that though the evidence 
on which alone the commissioner founded his adjudication would 
have been sufficient and conclusive in a case arising after the passage 
of the act, it was wholly inapplicable to a case like the present, 
arising before the passage of the act. In other words, as appears 
on the face of the certificate itself, the adjudication was made without 
evidence, and the only question is whether this great error, arising, 
I have no doubt, from inadvertence, can be corrected on habeas cor- 
pus. I think it may, and that it is my duty to doit. If, as it has 
been said, ‘a good warrant is a good cause of detention,” the con- 
verse of the proposition is not less true. I shall accordingiy allow 
the writ, but it must be made returnable before me at the court-house 
in Buffalo, at two o’clock, p. m., to-morrow. 
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CIVIL RIGHTS AND CHRISTIANTY IN INDIA. 


[FROM THE NEW YORK COMMERCIAL ADVERTISER. ] 


Aw important decision, and one that can scarcely fail to have a 
very direct and favorable bearing upon the progress of Christianity 
in India, has recently been given in the Supreme Court of Madras. 
It is well known that one of the most serious impediments to the 
success of Christian missions there has been found in the tyranny of 
caste. A child, a parent, a husband, or a wife, embracing Christian- 
ity, thereby severed the ties of relationship, and was practically ex- 
cluded from the dearest of civil rights. The following narrative will 
illustrate this fact, and the decision which follows removes those disa- 
bilities hereafter. The reader cannot fail to notice the considerate 
but elevated tone and sentiment which pervade the judgment deliv- 
ered by the court. It is said that the friends of the wife intended 
to appeal from the decision to the chief justice, but it was generally 
admitted by the Indian journals that there was scarcely a remote 
possibility of its being overruled, it being so palpably in accordance 
with the letter and spirit of the toleration act. 

A Hindoo named Streenavassa was betrothed and married, accord- 
ing to the forms of his religion, at an early age, to one Lutchmee, 
also a child, of four years of age. Eleven years subsequently— 
namely, about June or July, 1850—the husband took his wife to his 
own house, and the marriage was completed, they being then respec- 
tively twenty-one and fifteen years of age. Inthe month of April, 
1851, the husband Streenavassa became a convert to Christianity, and 
was baptized in the name of Andrew Phillip. A week previous to 
this occurrence, his wife’s father, hearing that Streenavassa was pre- 
paring himself for baptism, went to the residence of his son-in-law, 
and by the conivance of some person there took away Lutchmee, 
and conveyed her to his own house. Notwithstanding this evidence 
of the course that his family were prepared to adopt toward him, 
Streenavassa persevered in his intention, and, abandoning idolatry, 
became a Christian on the 12th of April last. He made many at- 
tempts to see his wife after this, but was prevented from so doing by 
her father, and at length he applied to the Supreme Court for a writ 
of habeas corpus, which was granted by Sir William Burton on the 
6th of June, and made returnable on the following day. 

The return made by the father of Lutchmee was a denial that she 
then was or ever had been in his custody since the day when she 
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was abstracted from her husband’s residence ; and as a sort of proof 
of this assertion, it was intimated that she was in court; whereupon 
the judge ordered her to be brought forward. 

‘¢ This circumstance induced Mr. Morton, the Advocate General, 
who appeared in support of the writ, to waive all objections to the 
return made to the writ; for, as the young woman had appeared, 
that wag sufficient to show that the order of the court had been 
obeyed in fact, though not in form. All he had now to do was to 
move that the wife be delivered over to the custody of her husband. 
No imputation had been made of misconduct on either side; it was 
simply the case of a wife who, upon her husband having changed 
his religion, had been abstracted from him by her relations, or by 
the interference of others, through no act of her own, and, if he 
was rightly instructed, contrary to her own wish, for she had ex- 
pressed a desire to return to him and to live with him.” 

The case having been argued at length by the Advocate General 
and Mr. Salmon, Sir William Burton delivered the judgment of the 
court, as follows: 

‘The question now before me I consider as the most important 
that has ever come before the Supreme Court. I have no hesitation 
in the matter, although feeling its vital importance as I do, in per- 
forming the duty imposed on me by the law, whatever may be tlie 
consequences. I have given the matter the best and fullest consid- 
eration I could, and shall give my reasons to the best of my ability, 
and leave the rest in his hands who overrules all things for good. 

‘‘ The jurisdiction which I now sit here to exercise is a most im- 
portant and salutary one: to examine summarily on complaint made, 
and give redress in all cases where the liberty of the subject is 
involved, or his rights affecting that liberty infringed. Some rights 
are of so sacred and delicate a nature that nothing but summary 
relief would be of any avail; and so deeply has the common law 
felt this that this writ has run from time immemorial. All cases 
where a person is restrained from the free exercise of his rights come 
under this jurisdiction. As for Hindoo law, in its full extent, and 
in circumstances like these, there is no court here to administer it 
and carry it out: and happy may the Hindoos deem themselves that 
their persons and property are protected by the law of England, by 
the principles of the common law, and sometimes of statute laws, 
which as a body have taken the place of their own law. 

‘In some instances, in deference to the usages and prejudices of 


Hindoos and Mahomedans, the royal charter directs the supreme 
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courts to decide according to their laws in matters of contract and 
inheritance; and, as Mr. Salmon has justly observed, marriage is 
undoubtedly a contract, and the charter applies to contracts. But is 
the present question one of contract? No. There is no question 
now whether there is a marriage: the question is as to the husband’s 
rights over his wife; and if we are to decide this by Hindoo law, 
the result would probably be that his rights are absolute in the 
highest degree. 

‘‘ But this is not a pure question of contract. It has been assumed 
that loss of caste excludes a person from all associations with his 
fellow-men; that he must be considered as dead, and excommunica- 
tion has been likened to exclusion from caste. Excommunication 
was a tyrannous law, imposed by a tyrannous priesthood, bearing in 
too many respects no small resemblance to that of the Hindoos, and 
its working was most grievous; its object might almost be said to 
bear the caput lupinum. It may be granted that excommunication 
and exclusion from caste are as bad the one as the other, if exercised 
as contended for; but, as to exclusion from caste, Hindoos having 
separate castes may unquestionably exclude any one from association 
with them; any community may do that: but when a man so ex- 
cluded comes into court and claims his rights there, and the question 
is raised whether the court is to carry out the principles of excoin- 
munication, it must decide that, though a party or community may 
refuse to associate with another, they can not take away any of that 
other party’s rights. 

‘‘The party may in one sense—the original sense—be an apos- 
tate, i.e. one who has turned from one thing to another: but if it is 
used as a reproach, we must remember that a turning like this is a 
turning from darkness to light; a returning to that light of chris- 
tianity which in ancient times unquestionably was widely spread 
abroad in India; and this is what is here called apostacy. 

‘It is indeed a turning from the customs of his associates; but 
does this lose him his rights? No; nothing in Hindoo law says 
that marriage is dissoluble. The wife ceases to belong to her 
father’s family; her existence is incorporated with her husband; she 
can look only to him; if he dies, it is to his relations she must look 
for even maintenance, and with them she must reside; she is es- 
tranged by law from her father’s family, and has no claim on them 
until her husband’s family are shown unable to maintain her. I 
have no doubt whatever that there is no law in this land that can 
dissolve the nuptial contract.. If a Christian should turn a Mussul- 
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man, this would not release his wife; and so with the Hindoo, 
change of faith does not invalidate the contract. 

‘‘The Hindoo law is, that marriage is indissoluble. I would 
adopt Sir E. Gambier’s words, alluded to by Mr. Salmon: the 
same law that applies in this case is that which would prevail if a 
Christian had embraced Mahomedanism. There is no distinction. 
I have no right to say this man has forfeited his civil rights, yet I 
must do so unless I declare that his wife must be delivered to him. 
Were he suing on a contract for goods sold, or for work or labor, 
must I declare him incapable of doing so? If he has not lost that 
right, by what principle can it be made out that he has lost this? 

‘‘ As for excommunication, the opinion of the nation had laughed 
that to scorn, and made it obsolete hundreds of years ago, but the 
53d, George III, extinguished even the form and name of it, and 
the like has been lately done in this country, by the act 21 of 1850. 

‘* However the case might be under the old Hindoo law, that has 
ceased to be law in cases like the present. Act 21 of 1850 is the 
great charter of religious freedom for all inhabitants of British In- 
dia: no change of religion can now forfeit a man’s rights. The 
people may rage at first, but on reflection they will find that, as I 
have said, this act is the Indian charter of religious freedom, impos- 
ing no restraint on any one’s conscience—an act for which all should 
be devoutly grateful to Providence. 

‘‘T don’t say it relieves my mind, for even without it I should 
have no doubt; but this act leaves no room for question, and while 
I sit here no man’s rights shall be endangered for his religious 
opinions. 

‘¢T have not examined nor questioned this young woman; this is 
not like the cases referred to, a case of paternal authority, with or 
without infancy; it is the stronger and clearer case of husband and 
wife, without even a suggestion that this young woman, or any one 
on her behalf, apprehends any thing like ill usage. A wife’s virtue 
is only safe under her husband’s protection; there is her proper 
place. This young woman must necessarily have been much influ- 
enced by her relatives with whom she lived these last two months; 
so I shall make no inquiry, but simply order her to be restored to 
her husband. 

‘¢ Let her be delivered to her husband. 

‘In conclusion, I would ask all present to put it to their own 
hearts, what has this young man done to merit expulsion from his 
fellow-men, and forfeiture of his civil right, or to condemn this 
young woman to perpetual widowhood ?” 
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THE ELDER LAW BOOKS. 


THE YEAR BOOKS. 


To write, said St. Paul, is safe. This was his judgment of the 
value of tradition. The experience of mankind attests its correct- 
ness. It is peculiarly so with those rules which regulate the rights 
and duties of the citizen. When civilization first dawned along the 
banks of the Nile, society began to feel the necessity, and submit 
to the requirements of a written law. The earliest writings of 
Greece were those of her legislators. Rome had scarcely ceased to 
be a mere den of freebooters, when the tables of her law were estab- 
lished. When the barons wrested from the feeble hands of John 
the dearest rights of Englishmen, they secured those concessions by 
a charter. Before the settlers of Massachusetts Bay had furled the 
sails of the Mayflower they had prepared a written constitution for 
their government; and when their descendants, two centuries later, 
settled on the banks of the Ohio, they nailed up their laws, under a 
tree, at Marietta! 


These instances are but illustrations of the common feeling of 
mankind, that he who approaches the altars of justice, should have 
some brighter path than the dim aisle of tradition. In this, they 
but imitate the wisdom of heaven, who, when the first promulgation 
of the moral law was to be made to men, engraved it, for a per- 
petual remembrance, on tables of stone; and who, when founding 
the Hebrew Commonwealth, made a special provision for the mul- 
tiplication of copies of its statutes, though the state of learning was 
such that ‘‘the king himself had much ado to read.” 


On quite a different foundation rest the rules of the common law. 
They claim, indeed, to have had their origin in a written code, 
which was ‘‘unfortunately lost”? before history began. Lord Coke 
dates it back to a period anterior to the Trojan war, and gives many 
arguments, sufficient no doubt in his own opinion, to sustain such a 
position. The dom-bec of Alfred the Great is said to have pre- 
served its more prominent features till the times of Edward IV. 
But that memorial has also perished. Its essence is custom, habit, 
immemorial usage. Its very name imports that no authentic record 
of its principles exists. A century ago, an eminent reporter admit- 
ted that he was guilty of a contempt of the court in even publishing 
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the decisions of the judges. The common law is emphatically ler 
non scripta. Though sprung from custom, she acknowledges none 
that had a known beginning, as members of her family. They are 
bastards, and not sons. She appeals always to that far off past, 
when she dwelt alone enthroned in the hearts of the common people. 
She claims to rest on earth in the bosom of judges, as Hooker said 
law rests above in the bosom of God. But she disclaims being the 
opinion of the judge. He is but the oracle, through which her ma- 
jestic voice is breathed forth to the world. Upon the judgment seat, 
he is supposed to hear from far ‘‘ancestral voices’’ echoing ‘‘through 
caverns measureless to man,”’ that perfection of reason which termi- 
nates the controversies of the Anglo-Saxon race. In that darkness, 
she loves to veil herself. There, if we would credit her account of 
herself, she dwells, ‘without father, without mother, without de- 
scent; having neither beginning of days, nor end of years.” 
Druids, it is said, 


“Yn their last refuge, Mona’s lonely isle,” 


chaunted her praises, in uncouth verse. She has seen empires decay, 
and one form of religion after another pass from among men; but 
she sits unmoved and calm as the majesty of truth. Her supremacy 
is acknowledged alike in Westminster Hall, and in the rudest cabin 
on the banks of the Oregon. To the squatter, who owns no law 
but possession and the rifle, the common law trial by jury comes as 
naturally as the use of his right hand. A hundred thousand adven- 
turers plunge into the mines of California; and instantly they fall 
to trying their titles by the common law action of ejectment. Ina 
word, it is a system that moulds the habits, the thoughts, the 
business of fifty millions of people. 


Among a rude people, ignorant of letters and the arts, and engaged 
in constant and petty wars, the power of the chief must often have 
been necessary to quell the violence of private quarrels, to decide 
disputes about game and plunder, and to establish a rude system of 
justice among his followers. He who had the power to break the 
heads of both litigants, was naturally appealed to both as the arbi- 
ter. The judgeship was as much a matter of course to him as is 
the power of a father over his household. He decided each case as 
he thought just, and to avoid all appearance of partiality and possi- 
bly from some sense of propriety, he decided all similar cases in 
the same manner. For mere consistency’s sake, he would allow his 
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decisions to become a rule to himself. As society advanced, the 
acquisitions of property increased; law was more regarded as a rule 
of conduct, and appeals to judicial authority superseded the more 
violent method of private redress. The office of the judge became 
proportionably more important, and more onerous. The king found 
it impossible personally to decide all the controversies submitted to 
his decision. He therefore intrusted the less important ones to the 
most competent of his household. The sacred historian informs us 
that this was the origin of the office of inferior judges in the Hebrew 
Commonwealth. When Jethro visited Moses at Horeb, he found 
the great lawgiver engaged from morning till evening in deciding 
disputes among the people. He advised him to appoint inferior 
judges and reserve only the ‘‘hard cases” to himself. The advice 
was followed. Something similar to this must have been the course 
of justice among our Saxon ancestors, though probably the judgeship 
grew up rather from the king’s custom of referring particular cases 
to one of his officers when personally pressed with business or 
engaged in the pursuit of pleasure, than from any original appoint- 
ment of a particular person to be judge. The separation of execu- 
tive and judicial functions belongs to an advanced state of civiliza- 
tion. The attendant to whom cases had often been referred pre- 
sumed in time to decide controversies without such special reference; 
in a word, he became a judge during the king’s pleasure. As late 
as the eleventh century, it is certain that the English king might 
have decided the case himself if he had thought proper to do so; 
though it was usual then for him to name the judges, to whom he 
referred the case in his writ. The original writ, indeed, was 
framed upon such a supposition; and hence it was an established 
principle, in the constitution of the courts, that without an original 
writ the court had no authority to decide upon any controversy. 
“‘ The high and mighty Prince James,” that wisest fool in Christen- 
dom, among other branches of prerogative to which he laid claim, 
insisted on his right to sit as a judge in the Court of King’s Bench. 
Archbishop Bancroft told him that the law of God gave him that 
right; and when Coke exclaimed against the impudent assertion, the 
king replied that he talked very foolishly. The chief justice, how- 
ever, silenced his master by citing a passage from Bracton, that the 
king was subject to God and the Law; and the claim was dropped. 
His kingly mode of administering justice, though not novel, was 
expeditious, and without inconvenience. He listened patiently to 
the plaintiff’s statement, which in his view presented a clear case for 
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adjudication, but having heard the counter statement of the defend- 
ant, the serenity and clarity of the regal intellect was disturbed and 
darkened. To avoid this inconvenience, he proposed thereafter to 
decide the case solely on the plaintiff’s statement. Though the 
power of decision had by long usage fallen from the king’s hands, 
the same course of decision, by which he had limited himself, was 
pursued by his judges. The case was still decided by the applica- 
tion of abstract principles of right to the particular facts; and the 
rule laid down in one case was adhered to in another; for men soon 
learn that occasional injustice is better than continual uncertainty. 
Thus gradually grew up the law of the court. Evidently, it was so 
regarded in England, at a very early day, for about the year 1307, 
Edward II. appointed reporters with a regular salary to report the 
decisions of the judges. Though it was usual in spreading the judg- 
ment on the record, to give the reasons of the decision, as is still 
done in some of the states of continental Europe, complaint was 
made in the Mirror of Justices—a work published about that period 
—that among other abuses, the law was not sufficiently put into writ- 
ing. It was undoubtedly to remedy this evil that the plan of reporting 
was adopted. In this manner, the ler non scripta first began to be 
reduced to the certainty of a written law. From the fact that the 
reports were published annually, they were for about two hundred 
years, from the time of Edward II. to Henry VIII., called the 
Year Books. They were printed without date, and the omission 
has led to some uncertainty about the time of their first publication. 
It is however generally conceded to have been in the reign of 
Edward IV. or Richard III., though Chancellor Kent states it to 
have been so late as the time of James I. 


The Year Books are nothing more than records minuted down by 
the reporters in court at the instant, as the thing really passed. They 
are as dry and formal as a court record. The action is first stated; 
then comes the counsel for the plaintiff, who rehearses the declara- 
tion; he is followed by the counsel for the defendant, and so on; till 
the pleadings on both sides are brought to a direct affirmation and 
denial of a point decisive of the merits; and here the report ceases, 
concluding with the whole that was done that day, without the least 
intimation of what afterwards became of the case. The counsel 
are continually interrupted by occasional observations from the 
bench on the form or legality of the pleadings: these are argued, 
altered, or amended; then the counsel proceed till something else 
arises to draw the notice of the judges. 
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The Year Books were written in Law French, and have never 
been translated. There are eleven volumes, extending from 1307 
to about 1500. Their merit may be summed up in a single sentence. 
They are obsolete, and to all but antiquarians, worthless, though 
still occasionally cited upon abstruse questions of the law of real 
estate, in default of better authority. A few specimens may suffice. 
The first is of the time of Edward II., when the pleadings were 
conducted orally in open court. It is taken from 2 Reeve’s History 
of the English Law, 344. 


THE PRIOR OF LENTON WU. THE PARSON OF BANGOR. 


The prior of Lenton brought a writ of trespass, grounded upon 
the statute of Marlbridge, c. 28, against the parson of Bangor, etc., 
quare vi et armis bona et catalia domus et ecclesia ipsus priora- 
tus ad valenciam, etc. ad grave damnum, etc., et contra pacem 
nostram, etc., upon which he counted, that he took some wool and 
lambs. Upon this Herle, one of the counsel for the defendant, 
demanded judgment of the writ, for there was no one form of a 
count for Jive and dead chattels; and if he had wanted to count of 
lambs taken and carried away, he might have said in his writ, quare 
AvERIA sua cepit et abduzit. To this Brab,* one of the judges, 
says, he has counted of wool and lambs, which can be as well car- 
ried as chased, therefore respondeas ouster. Then Herle, (taking 
another ground) said: Again we demand judgment, because he 
says, bona et catalla domus et ecclesia, etc., whereas by right the 
property of the chattel is not in the church, but in the prior, there- 
fore judgment. ‘T'o this Malm. for the plaintiff, said:—Our writ is 
given by statute, and we have followed the statute; which was 
assented to, and so another respondeas ouster was awarded. 


Then Pass. (another counsel for the defendant) said, the statute 
says, that a man should have recovery ad bona repetenda, and 
therefore the prior ought more naturally to have a pracipe quod 
reddat of detinue of chattels, or replevin, and not this writ, which 
goes wholly for damages. -What then, says Malm. if the chattels 
were dead or aliened, should I have no recovery? and there was 
another respondeas ouster. 


* The names of the judges and counsel in the year books, are generally abbreviated, 
if consisting of more than one syllable. I can not find any name like Brab. or Malm. 
in the Chronica Juridicialia, Pass. stands, probably, for Serjeant Passelegh. Vide 
Chron. Jur. 
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Again, says Herle—This writ is given by statute to successors 
after the death of their predecessors, against whom every action for 
recovery of any thing ought to be brought; and we say, that the 
prior William, in whose time, etc., is still alive, and therefore we 
demand judgment of the writ. Malm. says, he is dead as to this 
action, for he is deposed, and so the action as against him is extinct; 
and if I was to bring an assize quis advocatus, etc., ultimatum 
personam, etc., que mortua est, etc., though the person in question 
was alive and at the bar of the court, yet if he was no longer par- 
son, the writ would be good: and (continues he) put a case that a 
husband aliened land of the right of his wife, and then was out- 
lawed, and his wife brought a cui'in vita; though the husband was 
actually alive, yet being dead in law, the writ would not abate. 
Then Roub. (one of the justices) said:—If an abbot brought a writ 
against an abbot, and the defendant was deposed pending the plea, 
the writ would not abate; but it is otherwise where such an abbot 
was plaintiff, for then all cause of action ceased, and therefore he 
held the writ good in wis point: and there was another judgment of 
respondeas ouster. 


Again, Pass. demanded judgment of the writ, because it was a 
writ of trespass vi et armis, for a wrong done to divers persons; and 
the statute does not give a recovery of damages, but only ad bona 
repetenda. But Malm. argued, the writ was good as it now stood, 
for two reasons: first, because the trespass was done in the time of 
our predecessor, for which trespass we are entitled to our action by 
the statute; secondly, because of the detinue inourtime. Herle:— 
Your writ has nothing to do with detinue of chattels, but is of a 
fact done with force and arms to another person; so that the king 
would be entitled to a fine for a trespass done in the time of his 
predecessor. Malm. (repeating what he had before urged:)—Sup- 
pose the chattels were dead or eloigned, I could not recover the 
things themselves, and then my action must lie in darnages, or I 
should have no recovery at all. Herle:—Yes, you might recover 
the value, etc. Then West, one of the justices, interposing, said:— 
The force of their objection is, that a man shall not recover dama- 
ges for a trespass done to another; and yet executors may recover 
damages for a trespass done to another: again, if waste is done in 
the time of my father, I shall have an action for the waste and tres- 
pass, etc. In regard to the first of these cases, it was observed, that 


the executors recovered not in their own right, but in right of 
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another; and as to the second about waste, that it was by statute, 
and not by the common law. However, Roubury (another justice) 
said, they were all agreed that the writ was good, and therefore 
awarded another respondeas ouster; upon which the defendants 
pleaded the general issue, that they did nothing against the peace, 
prest etc. et alii, e contra, and so issue was joined. 


Our second extract is from the Year Book for the 18th year of 
Edward II. It is translated in a note to Harrison v. Harrison, 7 
Manning & Granger, 941. 


John Abel was held to B. of L., and bound by statute-merchant, 
in £100, to be paid, etc.; and because he did not keep his days we 
sued in chancery, where a writ was granted us to the sheriff of Kent, 
to take his body according to the statute-merchant. Whereupon the 
sheriff returned the writ into this court, that the said John was dead; 
wherefore the writ was granted us to the said sheriff, that he should 
deliver us all the lands which the said John had the day of the cog- 
nisance; to which writ the sheriff returned that he had delivered all 
the lands which John had at the time of the cognisance, in fee, to 
other debtors (meaning dettees) to whom he had made other cogni- 
sances, except the manor of Fortysgray, in which he had nothing 
but for term of life; whereas, we say, that although the sheriff has 
returned that John had nothing in the said manor but for term of 
life, the same John purchased the same manor to him and to Ma- 
tilda, his wife, and to Walter, his son, and to the heirs of the body 
of Walter begotten, and if he died without heir of himself, the said 
manor should remain to the right heirs of John, and that Walter 
died without heir of himself, and that John survived him, and died 
seised, and that after his death John, his son, entered as son and 
heir: and this we will aver, and we pray a writ to the sheriff. 

_ Mutf. (Mutford, Justice of C. P.) Do you pray a scire facias 
against the heir, or a writ to the sheriff to deliver the manor to you 
until you have levied the debt? 

The attorney said:—Sir, we are in your judgment (en vos agars.) 

Clavering. By his saying, John Abel had but for term of life. 

Radenale. (Quare, Reveswell.) After the death of Walter he 
had fee and right, and freehold: 

Devom. (John de Denum, Serjt.) We do not understand that 
execution ought to be made inthis manner for the cognisance of 
John; for John in his lifetime had but freehold; and we pray judg- 
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ment’if this land, in which he had but freehold, ought to be charged 
by his cognisance after his death. 


Cant. (Cantebrig.) That you can not say; for if he had commit- 
ted felony, the land would have escheated to the chief (that is the 
next immediate) lord. 

Devom. That I deny you. 


Cant. I prove it to you; for if he in the remainder should have 
brought a scire facias, he must have brought it as heir of John; 
whereas he (John) could not have an heir if he had been a felon, 
for the blood was corrupted (or cut off—recoupe.) 


Devom. In that case, although he would be named as heir of 
John, he should demand nothing by him, but by reason of a remain- 
der; and should count how the donor was seised, and gave to the 
said John and Matilda, and Walter, and the heirs of the body of 
Walter, and the remainder after their decease limited to him. Nor 
in this case ought he to make descent from his father to him, but to 
count according to the form of the gift. 


Cant. If John had aliened, and had bound himself and his heirs 
to warranty, in that case the right heir, if he demanded by scire 
facias or by writ of formedon in the remainder, should have been 
rebutted by the deed of John; and if he John could alien the land 
he might charge it. 


Devom. Let us plead the case in which we are, for in your case 
it would be no marvel; for if the father disseised the son and 
aliened over, and bound himself and his heirs to warranty, the heir 
should be rebutted after the death of his father; and that by the 
warranty. If the right heir of John had granted the reversion of 
this land which ought to remain to him after the death of John, 
remainder to such a person, and by fine, and he (the conusee of the 
fine) sued a quid juris clamat against John, and John showed his 
estate to the court, he should not attorn, and that is because he had 
more than freehold; wherefore, etc. 


Clavering. But I put the case, that John had aliened to a stran- 
ger, without a clause of warranty, his right heir would not have 
been ousted of action by the deed of his father, because he had 
nothing but freehold. 

Stonore, Justice of C. P. Then the fee and the right after the 
death of Walter was in no person. 

Devom. Not in his person. 

Trivaignon. I prove to you that it is; for by the fine, no right 
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can accrue to the right heirs of John in his lifetime; but in some 
person it ought to remain; wherefore, after the death of Walter, it 
ought to remain in the person of John. 

Westb. If the right heir of John brought a seire facias against 
the terre-tenant, it would be no answer to the tenant to say that the 
fine was executed, inasmuch as John and Matilda and Walter were 
seised by virtue of the fine; because the fine would not be executed 
before the fee and right were executed in a person, and this could 
not be except in the person of the right heir of John; wherefore 
John had but freehold, and consequently the land ought not to be 
charged by his cognisance; and, on the other hand, if Matilda had 
survived John, and had been impleaded by a stranger, and he (she) 
had prayed aid of the right heir of John, he (she) should not have 
it; whereby it appears that the right did not vest in him by John, 
but by remainder. 

Stonore. But if Matilda had survived John, and had been im- 
pleaded, and was on the point of losing the land by default after 
default, and the right heir of John came and showed his estate to 
the court, he should have been received, etc.; and, on the other hand, 
if Matilda had survived John and had aliened in fee, by this aliena- 
tion, John (the son) could not enter, because the right of John is 
stronger and further in law than the estate of Matilda; wherefore 
your position does not apply (vestre dit ne se lye pas.) 

Schard. If tenements had been given in fee-tail to John Abel and 
the heirs of his body begotten, and John had aliened them and 
bound himself and his heirs to warranty, whereupon the right heir 
of John had brought his writ of formedon in the descender, he 
should not be rebutted by the deed of his father,—as to say that he 
has assets by descent in fee-simple,—if he has no other lands than 
those which are thus limited to him by the remainder aforesaid; 
wherefore it appears he had but freehold; and, on the other hand, if 
those lands had been held by foreign services and John had died, his 
right heir within age and the chief lord had happed the wardship, 
and the infant should have had an assize against him; wherefore, etc. 

Ber. (Berrington.) Sue execution, 

Devom. Execution he ought not to have; because he has released 
to us every manner of action and demand, which he could have by 
reason of this debt, etc. And that he has received the same debt, 
see here his deed, etc. 

And the attorney would not grant or deny this, but departed from 
the bar. 
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Devom. Now, we pray that this execution cease for ever. 

Ber. That we shail not do; but we award that this execution 
cease. 

And the enrolment was “‘cesset inde executio.”’ 


The following case is from the Year Book of the 5th year of 
Henry VII., from a note to Silsbury v. McCoon, 4 Denio’s R. 335. 


A writ of trespass was brought for the taking of certain slippers 
and boots. And the defendant says that he was possessed of certain 
dickers of leather, and bailed them to one J. S., which said J. S. 
gave them to the plaintiff, and then the plaintiff made from them the 
slippers and boots, and the defendant came and took them, as he 
lawfully might do: and prayed judgment, si actio. Then the plain- 
tiff moved the court that this plea was not good; and that the 
defendant could not take them again, because by the making of the 
boots and shoes, the property was so changed as to be of another 
nature: as if one took barley or grain and made malt of it, he from 
whom the grain was taken could not take the malt, because the thing 
taken is changed into one of another nature. And so, if trees are 
taken, and a house built from them, he from whom the trees are 
taken can not tear down the house to take them again, because other 
things are joined with them. But if a thing is taken wrongfully, 
and nothing is joined or mingled with it, nor is it altered to a thing 
of another nature, the party may take it again. Thus, if one take a 
tree and square it with an axe, there the party may take it again, 
because it is not changed to another article, nor is any thing mingled 
or joined with it. But if a man take silver and make of it a piece 
of money, or take a piece of silver and gild it with gold—in either 
case the party can not retake it. So in this case the leather is mixed 
with thread: and therefore the party can not retake it. Wherefore 
it seems that the plea is not good. 


But the court hold the contrary clearly. And as to the case of 
grain taken and malt made of it, the party can not retake it, because 
the grain can not be known. And so of pennies or groats, when 
another piece is made of them, this can not be taken—because one 
penny can not be distinguished from another. So also is it if one 
take a piece and from it make pennies at the mint, the party can not 
take the pennies, because they can not be known one from the other. 
And so of all similar cases. The same is the case in building a 
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house. There the timber is changed, becoming part of the free- 
hold: and for this cause it can not be taken. But in every case 
where the thing itself may be known, there the party may take it, 
notwithstanding that some other thing be joined or mingled with it. 
So if one take a piece of cloth and make himself a coat, the owner 
may rightfully retake it, for the reason that it is the same thing, and 
not different. So also in the case put, if one take a tree and square 
it with an axe, the party may lawfully retake it, because the tree 
may be known notwithstanding. The same of iron of which the 
smith makes a tool. And so it was held by the whole court. 


DYER. 


The reports of Sir James Dyer succeeded the Year Books. They 
relate to the reigns of Henry VIII, Edward VI, Mary and Eliza- 
beth. They seem to be concise notes of a man of business, con- 
taining an accurate state of the case, with the objections and answers 
as shortly as conveniently could be. They were evidently never 
intended for publication. The author was, for more than twenty 
years, Chief Justice of the Common Pleas, and on his death be- 
queathed his manuscript to his nephew, who in 1585 published the 
reports. There is an English translation of them, in three volumes, 
published in London, in 1794. Dyer was held in high esteem, but 
is now very rarely cited. 


PLOWDEN. 


Plowden was contemporaneous with Dyer. The principal edition 
of his ‘‘Commentaries’”’ now in use is a folio of 635 pages, pub- 
lished in London, in 1761, with ‘‘marginal notes and references to 
all the Books of the Common Law, both ancient and modern.”’ It 
was originally written in French, and includes ‘divers Cases upon 
Matters of Law, argued and adjudged in the several Reigns of King 
Edward VI, Queen Mary, King and Queen Puiuir and Mary, 
and Queen Exizasern.” The original edition, of which this is a 
translation, first appeared in October, 1578. There is also another 
edition in octavo in several volumes. These Reports were noticed, 
at some length, in a former number of this Journal; vol. vii; vol. 
iii. N. S. 539. 
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At this period commenced a new era in the Reports—the appear- 
ance of one who towered above all his contemporaries, and whose 
fame no later lawyer has eclipsed. It was no less a personage than 
Lord Coxe; whose works may, at some future day, be the subject 
of another article on our ancient legal bibliography. 





IN THE CIRCUIT COURT OF THE UNITED STATES. 
MIDDLE DISTRICT OF TENNESSEE. 
BEFORE THE HON. JOHN CATRON. 


Tue Cusan ExpepiTion. 


Upon the opening of the September Term of the Circuit Court 
of the United States for the Middle District of Tennessee, at Nash- 
ville, Judge Catron, one of the Associate Justices of the Supreme 
Court of the United States, adverted to the recent invasion of Cuba 
by Lopez and his followers, and charged the Grand Jury as follows: 

Gentlemen of the Grand Jury—From the limited criminal juris- 
diction of this court, and the gratifying fact that it is not often 
required to exercise that jurisdiction, it is seldom that we feel 
ourselves called on to address the grand jury upon being empannelled, 
except on offenses for the commission of which parties are in cus- 
tody. But recent acts and demonstrations, too prominently notorious 
to have escaped general attention, have been committed in this city, 
and which acts were professedly done in violation of the treaties and 
laws of the United States. Our streets have been paraded by mili- 
tary music, accompanied with banners, for the purpose of exciting 
the vicious, the idle, the young, and the thoughtless to enlist as 
soldiers for the purpose of invading the island of Cuba, and aiding 
there a portion of its population to overthrow the present govern- 
ment. 

This island is a colony of Spain, and has been governed by that 
kingdom since its first conquest from the natives, three hundred and 
forty years ago. We are at peace with Spain, and bound by several 
treaties to maintain peace; and Congress has enacted stringent laws 
to secure an observance of our treaties with Spain and other nations. 
By the act of 1818 it was provided: 

“Sec. 2. That if any person shall, within the territory or juris- 
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diction of the United States, enlist or enter himself, or go beyond 
the limits or jurisdiction of the United States with intent to be 
enlisted or entered in the service of any foreign prince, State, colony, 
district, or people, as a soldier, or as a marine or seaman on board 
of any vessel of war, letter of marque, or privateer, every person so 
offending shall be deemed guilty of a high misdemeanor, and shall 
be fined not exceeding one thousand dollars, and imprisoned not 
exceeding three years. 

«« Sec. 6. That if any person shall, within the territory or juris- 
diction of the United States, begin, or set on foot, or provide, or 
prepare the means for any military expedition or enterprise, to be 
carried on from thence against the territory or dominions of any 
foreign prince or State, or of any colony or people with whom the 
United States are at peace, every person so offending shall be 
deemed guilty of a high misdemeanor, and shall be fined not 
exceeding three thousand dollars, and imprisoned not more than 
three years.” 

In open violation of this law, a large public meeting has been 
held at this court-house a few weeks since, professedly and notori- 
ously having for its principal object the raising of money by volunta- 
ry contributions to equip men and send them off in detail numbers, to 
be afterward organized at New Orleans, or beyond there, into com- 
panies and regiments, and to act in military array, in conjunction 
with others, thus to invade Cuba, overthrow its government, and 
establish another. This was done in contempt and open defiance of 
our treaties with a foreign nation with which we have much com- 
merce and a deep interest to maintain peace. In all our relations 
with Spez.in for more than thirty years, she has fairly and fully observ- 
ed the faith of her treaty stipulations with the United States; nor 
can we violate these treaties without national disgrace. On their 
observance depends our honorable standing among civilized nations 
of the earth. It is idle to suppose that other nations will respect our 
institutions if Government is so weak that our laws may be disregard- 
ed at pleasure by disorderly and lawless mobs; that solemn treaties 
may be violated, foreign consuls be driven from the country, and the 
subjects of foreign nations residing in our seaports, under express 
treaty stipulations, be mobed and their property destroyed. That 
such has been the case at New Orleans within a few weeks past we 
allknow. There the law is trodden under foot, and that is the head- 
quarters to which our people are invited. 

It is the imperious duty of the Federal Court and the District 
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Attorneys representing the United States in the several districts to 
act and to suppress crimes arising under the act of 1818. If they 
fail to perform this duty, as part of the Government, little can be 
done by the President, as no power to punish rests with him. 

That the President has not been enabled to enforce the act of 1818, 
at New Orleans, up to our latest accounts from there, is too manifest 
for contradiction; there the law stands unexecuted, and the question 
for your consideration is, whether we here are to treat it as a dead 
letter also. So far in the history of Tennessee, a deservedly high 
character has been maintained for the certainty and ease with which 
we have administered and executed the criminal laws, both in the 
State and Federal Courts, and it is our duty to act as we have al- 
ways previously done, and firmly punish as criminals all those who 
have done acts that are made criminal by the standing laws. 

See who it is that has “began,” or ‘set on foot,”’ or provided 
means, or prepared the means for use or transportation when pro- 
vided, or who has transported men or means for this enterprize of 
invading Cuba, andindictthem. The Attorney forthe United States 
will aid you in reducing your presentment to the technical form. 

The providing of money, of provisions, of clothes, or arms, or 
munitions of war, and the transportation of troops by steamboats, or 
other vessels, are all indictable, and punishable by a fine of $3,000, 
and by imprisonment in the common jail for three years. 

The law governing you as a grand jury is, that you may indict on 
the knowledge and information of one of your own body. Suchis 
the rule inthe State Courts, and your power and duties are the same. 
And it is your especial duty to act on the indictments and evidence 
to support them, sent upto you by the Attorney of the United States, 
as on him devolves the onerous duty of causing the laws to be 
executed. 

Another circumstance will be brought to your notice. Witnesses 
may be sent to you who will refuse to testify because their evidence 
might tend to criminate themselves. Against giving such evidence 
a witness is protected; but he is bound to testify against all others, 
fully and fairly, regardless of his own opinions or wishes on the 
subject; and, should a witness refuse, you will report the fact of 
his refusal, and the reason assigned. for it, to the court through your 
foreman; so that the court may decide to what extent the witness is 
bound to answer, and how far he is protected. Under no other cir- 
cumstances will you disclose what is said or done in the jury room. 


nn witness state facts that implicate himself, disregarding 























42 The Cuban Expedition. 


conseqnences, it is your duty not to disclose the facts he may state, 
nor to use them to his prejudice in any way. 

It is proper to remark that, although the idea of invading Cuba 
may be discouraged just now by the reported news that Lopez and 
his followers have been taken, and most of them destroyed, still this 
country has no security against a recurrence of other attempts similar 
to that of Lopez and his associates, if it. is generally believed that 
no power to punish exists in the President or courts of justice. Had 
this foreign adventurer and his confederates been punished as they 
deserved for the first invasion of Cuba, the late invasion and the 
unfortunate sacrifice of human life inflicted on men, (most cruelly 
and basely deluded,) and the recent mobs and unlawful proceedings, 
would not have occurred. Their leading cause has been immunity 
of punishment, and the consequent belief that none could be inflicted. 
Disregard altogether, gentlemen, the present shumbering condition of 
the excitement, and indict for crimes already committed, as you 
would do if the exeitement was in full force. If you do not, we 
may soon see our country again agitated as it recently has been, and 
the laws further set at defiance. 

Ours is a Government of the People; ‘‘it is self-government.” 
On no other people of the earth is the duty so high to maintain the 
laws as on the citizens of the United States. The Government is 
in their hands, and depends on them for its safe keeping; and, if the 
laws are not upheld, it must fall, and be remembered in history as a 
signal failure, and be held up by kings and emperors in future times 
as conclusive evidence that man is incapable of self-government. 
This is no morbid dreaming, but an undeniable fact, requiring deep 
consideration at your hands. 





+ 


KNOX COUNTY, OHIO, SUPREME COURT. 
SEPTEMBER TERM, 1851. 
BEFORE JUDGES SPALDING AND RANNEY. 


[REPORTED BY ©. H. SORIBNER, OF MOUNT VERNON. ] 


Caruarine Spraeue v. Exssan Converse. 


Petition for dower. Held, that a certificate by a justice of the 
peace, under the act of 1831, that ‘the husband and wife had 
acknowledged the signing and sealing of a conveyance of real estate 
to be their voluntary act and deed; and that he had examined the 
wife separate and apart from her husband; and that upon such 
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examination she declared that she voluntarily signed and sealed the 
same of her own free will, and that she was still satisfied therewith,”’ 
bars the dower estate of the wife, although such certificate does not 
set forth that the contents of the instrument were made known 
to her. Chesnut v. Shane, 16 Ohio R. 599; Stevens v. Doe, 6 
Blackford’s R., 475. 


Wayne Country Banx v. ABERNETHY AND OTHERS. 


Certiorari. Held, that where satisfaction of a judgment has been 
entered through mistake, such entry may be vacated and cancelled 
upon motion. 


Riesy & Son v. Tavtor & Hoge. 


Error. Held, that a warrant of attorney to confess judgment for 
a certain sum and interest thereon, with exchange between A. & B. 
did not authorize the taking of a judgment which included exchange. 





MISCELLANEOUS. 


DEATH OF HENRY STARR. 

Died, at Bloomington, Iowa, whither he had gone upon.a visit, on the 30th of 
August, 1851, Henry Srarr, long and widely known as one of the most eminent mem- 
bers of the Cincinnati Bar. Upon the arrival of this ‘intelligence in Cincinnati, a 
meeting of the members of the Bar was held in the Court of Common Pleas, to ex- 
press their sense of his loss and their:condolence with his family. The proceedings 
of that meeting will be published in our November number; by which time.a friend 
has kindly promised us a biographical sketch of Mr. Srana. 





DEATH OF JUDGE WOODBURY. 
[FROM THE N. Y. TRIBUNE, OF SEPTEMBER 6.] 

Tue decease of this distinguished politician took place at his residence, in Ports- 
mouth, New Hampshire, on Thursday evening, September 3, at the age of 61. The 
immediate occasion of his death was an inflammatory tumor of the stomach, which 
rendered him incapable of taking nourishment. Although greatly differing from him 
on vital points of national politics, we can not fail to recognize the energy of mind 
and steadfastness of character which gave him a high place in the counsels of the 
party to which he was attached, and which will cause his name to be remembered in 
the political history of our country. ©» 

Levi Woopurry was born in 1790, at Francestown, a good farming village in the 
interior of New Hampshire, where he received his early education, attending the dis- 
trict school during the winter months, and working on his father’s farm in the sum- 
mer. From his boyhood, he showed a decided taste for learning, and on attaining the 
proper age, was sent to an academy, in order to prepare for college. He entered 
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Dartmouth College in 1805, and after passing through the usual course, received his 
first degree, with a high reputation among his teachers and class mates for industry, 
talent, and uncommon perseverance. He at once selected the law as his future pro- 
fession, and having studied for the requisite term of three years at Litchfield, Boston, 
and Exeter, as well as his native place, was admitted to the bar in 1812. At that 
time, party spirit was raging with intense fervor in every portion of New England. 
Mr. Woodbury took a decided stand in favor of Madison’s administration and the 
war with Great Britain. He was soon acknowledged as a shrewd and powerful leader 
of the party, which was then in the minority in his native State. Devoted with 
youthful zeal to the cause which he had espoused, he exerted no small influence in 
changing the political character of the State, and aiding the democratic party in 
gaining the ascendency, which they secured in 1816. Onthe first meeting of the legis- 
lature, after his friends came into power, Mr. Woodbury was chosen Secretary of the 
Senate, and at the commencement of the following year was appointed a Judge of 
the Superior Court. He was then but 27 years of age, the youngest judge, so far as 
we remember, that was ever elevated to a seat on the bench. The appointment caused 
great surprise to men of all parties, on account of the comparative youth of the 
incumbent and his limited experience of practice at the bar. He acquitted himself, 
however, of the duties of his arduous station with great credit. His name became 
still more widely known, and in 1822 he was elected Governor of New Hampshire by 
a large majority. Failing to be chosen for a second term, he resumed the practice of 
his profession in Portsmouth, to which place he had removed in 1819, and where he 
continued to have his permanent residence until the time of his decease. He imme- 
diately entered upon an extensive practice of his profession, and was surrounded 
with clients from all quarters. In 1825, he was chosen to the State legislature from 
the town of Portsmouth, and at the commencement of the session was elected Speaker 
of the House, although it was the first time that he had been a member of any legis- 
lative assembly. During this session, he was chosen to fill a vacancy which had 
occurred in the Senate of the United States, and upon taking his seat in that body, 
he ably sustained the position of a leader of his party. His term of service in the 
Senate expired in March, 1831. He had previously declined a re-election. On the 
re-organization of President Jackson’s Cabinet in the month of April following, he 
was invited to take the office of Secretary of the Navy. He accepted the appoint- 
ment, and discharged the duties of the office until 1834, when he became Secretary 
of the Treasury, in place of Mr. Taney, whose nomination had been rejected by the 
Senate. He continued in that post till the close of Mr. Van Buren’s Presidency, 
when he resumed his seat in the Senate, to which he had been elected for six years 
from the 4th of March, 1841. Mean time, on the decease of Judge Story, during the 
administration of Mr. Polk, he was appointed to fill the place of that eminent jurist, 
and became a Judge of the Supreme Court of the United States in 1846. From that 
time the deceased withdrew from active participation in political life, and devoted 
himself to the duties of his high station, which he discharged with assiduity and 
success. 

Without possessing the highest order of intellect, Judge Woodbury had a large 
share of native shrewdness and unfailing quickness of political forecast, a very reten- 
tive memory, and a more than common power of logical reasoning. He was an effec- 
tive speaker in debate, and understood the art of bringing men over to his views, even 
if they failed to comprehend his arguments. His style of writing was turgid and 
obscure, doing little justice to his acknowledged clearness of intellect. He made 
little use of common artifices for obtaining persona] popularity, and, though respected 
for his intelligence and solidity of character, was never a great public favorite. In 
the private relations of life his reputation was unblemished. 
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PUNCH TO LORD BROUGHAM. 


“ During the last five or six weeks, he had with the utmost difficulty, and against 
the opinion of his medical advisers, attended the service of their lordships’ house. 
During the last ten days the difficulty had increased, and become more severe. In 
the re 4 of assisting in this great measure, in a cause to which his life had been 
devoted, he had struggled to the last, until he found he could struggle no more.” — 
Lord Brougham’s last speech on Law Reform in the House of Lords. 


And is the busy brain o’erwrought at last ? 
Has the sharp sword fretted the sheath so far ? 
Then, Henry Brougham, in spite of all that’s past, 
Our ten long years of all but weekly war, 


Let Punch hold out to you a friendly hand, 
And speak what haply he had left unspoken, 

Had that sharp tongue lost none of its command, 
That nervous fiame still kept its spring unbroken. 


Forgot the changes of thy later years, 

No more he knows the Ishmael once he knew, 
Drinking delight of battle ’mongst the peers — 

Your hand ’gainst all men, all men’s hands ’gainst you. 


He knows the orator whose fearless tongue 
Lashed into infamy, and endless scorn, 

The wretches who their blackening scandal flung 
Upon a queen—of women most forlorn ; 


He knows the lover of his kind, who stood 

Chief of the banded few that dared to brave 
The accursed traffickers in negro blood, 

And struck his heaviest fetter from the slave; 


The statesman, who, in a less happy hour 

Than this, maintained man’s right to read and know, 
And gave the keys of knowledge and of power, 

With equal hand, alike to high and low; 


The lawyer, who, unwarped by private aims, 
Denounced the law’s abuse, chicane, delay; 

The chancellor, who settled century’s claims, 
And swept an age’s dense arrears away: 


The man whose name men read, even as they run, 
On every landmark of the world’s course along, 
That speaks to us of a great battle won 
Over untruth, or prejudice, or wrong. 


Remembering this, full sad I am to hear 

That voice, which loudest in the combat rung, 
Now weak, and low, and sorrowful of cheer— 

To see that arm of battle all unstrung. 


And so, even as a warrior after fight 
Thinks of a noble foe, now wounded sore, 
I think of thee, and of thine ancient might, 
And hold a hand out, armed for strife no more. 
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NEW BOOKS. 


Onto Revorts, Revisep Epition.—Cases Decipep In THE Supreme Court or Ogio, upon 
the Circuit, and at a special session in Columbus, December, 1823. Re in 
conformity with the Act of Assembly. By Cuartzs Hammonp. Vol. IV. With 
notes and references to subsequent Ohio decisions and statutes, occasional citations 
from other authorities, table of cases cited, etc. By M. E. Curwen, of the Cincin- 
nati Bar; one of the Professors of Law in the Cmeinnati College. Springfield: 
Published by Geo. D, Emerson, for J. F. Desilver, 1851. 


Tue Same. Vol. V. 


We had barely time, in our last number, to announce the appearance of the fourth 
and fifth volumes of this work, without comment. We now take great pleasure in 
calling the attention of the profession to these two volumes. The first volume was a 
mere republication, without additions or alterations. The second and third volumes 
were edited by S. Shellabarger, of Springfield, who appended a few notes. The 
index to the third volume was prepared by Thomas A. Logan, of the Cincinnati Bar. 
The editor of the fourth and fifth volumes is M. E. Curwen, one of the Professors of 
Law in the Cincinnati College, and also one of the editors of this Journal, but not 
the writer of this article. These volumes are enriched in the following particulars:— 
lst. By very copious notes, with references not only to the Ohio Reports and the 
Ohio Statutes, but also to other American and foreign reports and text-books. As 
specimens of these notes, we would refer to that which is appended to the case of 
Buell v. Cross, vol. 4, p. 330. Qdly. By a new and greatly improved index, 
making it exceedingly easy to find what is sought for. 3dly. By a table of the 
principal cases cited by the court. 4thly. By a table of the cases cited by the editor. 


But we cannot better convey an idea of the actual labor of the editor than by 
copying his preface to the fourth volume: 


“The text of Hammond has been followed verbatim, except that, in some instances, 
where contractions of the names of authors were used in the original edition, they 
are here given in full. This became necessary from the great increase of law books, 
and from the fact that the contractions are often equally applicable to several different 
works. The errors in the citations in the original edition are numerous. Most of 
them, I presume, arose from the want of accurate proof reading. The correction of 
such errors as I discovered, are inserted in the body of the text, within brackets. By 
the same token are all my additions, in the body of the text, designated. Those 
additions consist of the names of cases, which were rarely given in the first edition; 
references to Chase’s and Swan’s statutes, which were comp since the publication 
of Hammond; and the citation of such later authorities, additional to those contained 
in the text, as my reading suggested. By the advice of eminent members of the Ohio 
bar, I purposed, at first, citing none but Ohio cases; but, as I , 1 gradually 
departed from that rule, and have occasionally cited reports of other States, and 
modern text-books. In the notes, are stated the enlargement or limitation of the 
doctrine of the text, whether by statute or judicial decisions; where it has been 
affirmed, doubted, overruled, or changed; and where cited by the court or by counsel. 
The citations include the first eighteen volumes of the Ohio Reports, the first three 
of McLean, Wright, the sixth edition of Kent’s Commentaries, and the forty-eighth 
volume of the Ohio Laws. Volume xix of the Ohio Reports was published after this 
volume was put to press, and is, therefore, seldom cited by the page. 


“In order to lay open more fully the contents of the work, I have prepared a more 
minute index of the principal matters, than was contained in the first edition, and 
have added, what in raf a ps reading I have found the most accurate and satisfac- 
tory of all indexes—tables of cases cited by thé court and by the editor. 


“I hope that this tender of notes will be considered a discharge of at least a 
portion of that debt which, as a lawyer, I owe to our ession; and if it shall meet 
with but even a portion of that favorable consideration, which the profession so 
unexpectedly extended to my other publications, I shall be agreeably disappointed 

in. Much of the labor that I have bestowed wu the edition, was with a direct 
view to my own use of it in my future practice. far, it shall be, like virtue, its 
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own reward. And if it shall incidentally be of service to my brethren, I shall have 
the additional “bliss of doing good,” without the additional labor of deserving it.” 

We think it not extravagant to say, in conclusion, that we have not met in our 
reading with a new edition of reports to which greater additional value has been 
given by the editor, than Mr. Curwen has given to these volumes. We have several 
times had occasion to refer to Mr. C. as an author, in terms of high commendation, 
and we feel no hesitation in saying, that he has well discharged a large portion of 
“that debt which every lawyer owes to his profession.” 

In typographical execution and binding, these volumes do much credit to the 
printers and publishers. They are in this respect equal, if not superior, to the best 
of our latest Ohio Reports. Volume sixth, we are informed by the publisher, is now 
in the hands of the binders, and the seventh will be put to press before our readers 
receive this number of the Journal. This will close the present republication. The 
eighth and ninth volumes were copy-righted, and are the property of another pub- 
lisher. 


Tue Iowa Lxcat Inguisiror; a monthly publication, devoted to the discussion of 
legal questions and of decisions in the Supreme Court of lowa. Edited by the 
Iowa Bar, August, 1851. Terms $3.00 perannum. Burlington: printed by Morgan 
& McKenny. 24 pp. 

The new code of practice in Iowa has left so many details unnoticed that the law- 
yers are all afloat upon a sea of troubles. “The discretion of the tribunals who are 
to execute it, has more to do in reducing the code to practice than the commissioners 
had in framing it.” To avoid the evils of conflicting decisions upon it, the bar of 
Iowa have ventured upon the experiment of establishing this Journal to report the 
practice cases. The publication is on a kind of “mutual” plan: the editors working 
gratuitously, and the expenses being borne pro rata by the subscribers. There is 
certainly sufficient talent, and, we trust, public spirit, among the members of the bar 
of Iowa to sustain such a publication. 





LAW SCHOOL OF THE CINCINNATI COLLEGE. 


The Eighteenth Annual Course of Lectures before the Law School of the Cincin- 
nati College, commenced on Tuesday, the 23d of September, 1851, and will continue 
to the Ist day of June, 1852. The term will be divided into two sessions, The first 
session will embrace a period of three months, from the 23d of September to the 23d 
of December, 1851. At the close of this session, there will be a vacation of two 
weeks. The second session will commence on Tuesday, the 6th day of January, 
1852, and continue to the first day of June. The instructors in this School are: 

Cuantzs P. Jamzs, late Judge of the Superior Court of Cincinnati, 

Roszrt B. Warpzy, President Judge of the Ninth Judicial Cireuit of Ohio, 
M. E. Curwex, of the Cincinnati Bar:—Professors; 

Joun B. Sratxo, of the Cincinnati Bay, Lecturer on the Civil Law. 

The course of instruction is designed te prepare students for the practice of the 
law, so that gentlemen, immediately upon their graduation, can be admitted to the 
bar and enter upon the practical duties of their profession, with a sufficient acquaint- 
ance with all the details of business to conduct a suit from its commencement to its 
final decision in the Supreme Court of the United States. With this view, a moot 
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court will be holden by one of the professors once in each week, or oftener, at which 
students will be required to prepare pleadings, furnish briefs, and make oral argu- 
ments. Beside this, there will be at least nine exercises a week, consisting of lectures 
by the professors, and of recitations in the text-books, which are embraced in the 
course. 

No examination, and no particular course of previous study is required for admis- 
sion. As inquiries are frequently made of the faculty upon that point, it may be 
proper to say, that it is recommended to gentlemen who purpose attending the lec- 
tures, to do so at the commencement of their legal studies. Students frequently waste 
much valuable time for want of a proper direction as to what should be read, and 
are embarrassed at the outset, with many difficulties which could be explained by 
the lecturer in a moment. The association with gentlemen pursuing the same stu- 
dies, the attention excited by daily examinations, the commentaries on the text by the 
professor, and the familiarity with the practical details acquired in the moot court, 
are believed to be advantages greatly outweighing those of a previous private course 
of reading. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended:—Walker’s Introduction to American 
Law, (second edition;) Kent’s Commentaries, (sixth edition;) Blackstone’s Commen- 
taries, of which Wendell’s edition is recommended; Greenleaf on Evidence, vol. 1: 
Smith’s Mercantile Law, Holcombe and Gholson’s edition of which is recommended, 
and Gould on Pleading, (3d edition.) 

Students can have access, for the purpose of reference, to several thousand volumes 
of law books, sufficient for all practical purposes, free of charge. 

At the close of the second session the students will be examined by a Committee 
of the Bar of Cincinnati, consisting of at least five gentlemen, and upon those whom 
they report to he qualified to practice law, the Board of Trustees will confer the 
degree of Bachelor of Laws. 

The requisites for admission to the bar in Ohio are majority, citizenship, residence 
for one year, good moral character, two years’ study, and an examination by a Com- 
mittee of the Bar. But by the charter of this college, that examination is dispensed 
with as to those who have regularly attended the full course of the Law Department, 
and have regularly studied the law for the period of fifteen months in addition to the 
time spent in the Law School, (44 Ohio Local Laws, 157.) 


The course will embrace all the usual titles and subjects of Common and Statute 
Law, Equity, Admiralty, so far as it extends to inland waters, and an outline of the 
Civil Law, showing its relations to our.own system. 

Gentlemen engaging in mercantile pursuits, who desire to attend the lectures on 
Commercial Law only, can do so on the payment of $15. 

The tuition fee is $80 for the term, in advance, and for parts of the course in pro- 
portion. An additional fee of $5 is charged as a graduation fee, to all who take a 
degree. Gentlemen may enter at, and for, any period of the term; but they will pro- 
bably find it most advantageous to themselves to do so at the commencement of the 
term. A diploma will not be granted, except to those who have attended during the 
five months of the second session; nor can a certificate, which will entitle the appli- 
eant to admission to the bar without examination, be granted, except to those who 
have attended the full course of eight months. Those who have matriculated for one 
course, may attend any subsequent course, free of charge. 

Board and lodging may be had here, in respectable houses, at from $2.50 to $3 per 
week. 

Any additional information in regard to the school, will be cheerfully given, upon 
application, by letter or otherwise, to either of the Professors at Cincinnati. — 





